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[ B-1°9650 ]

Congress—Committees—Travel Expénses—Overseas—Select Com-
mittee on Aging

In the absence of specific authorization in an appropriation act, 22 U.S.C.A.
1754(b) is the sole authority making counterpart funds (foreign currencies)
available to members and employees of Congressional committees in connection
with overseas travel. Under this provision, such funds are available only to
specific committees, not including the House Select Committee on Aging, and
to committees performing functions under 2 U.S.C.A. 190(d), which refers to
standing committees but not select committees. Accordingly, members and em-
ployees of the House Select Committee on Aging are not authorized to use
counterpart funds.

To the Chairman, Select Committee on Aging, House of Represent-
atives, December 3, 1975:

This is in response to your request for our opinion as to whether
Members and employees of the permanent Select Committee on Aging
are authorized to use foreign currencies (counterpart funds) under the
provisions of section 502(b) of the Mutual Security Act of 1954, as
amended, 22 U.S.C.A. §1754(b) (Pam. No. 5, 1975), or under au-
thority contained in the Rules of the House of Representatives, prece-
dents arising under the Rules, or any other legal authority, expressed
orimplied.

Section 1754 (b) of Title 22 of the U.S. Code Annotated provides in
pertinent part:

(b) Notwithstanding section 724 of Title 31, or any other provision of law,
local currencies owned by the United States, which are in excess of the amounts
reserved under section 2362(a) of this title, and of the requirements of the
United States Government in payment of its obligations outside the United States,
as such requirements may be determined from time to time by the President, (and
any other local currencies owned by the United States in amounts not to exceed
the equivalent of $75 per day per person exclusive of the actual cost of trans-
portation) shall be made available to Members and employees of appropriate
committees of the Congress engaged in carrying out their duties under section
1904 of Title 2, and to the Joint Committee on Atomic Energy and the Joint
Economic Committee and the Select Committees on Small Business of the Senate
and House of Representatives and the Select Committee on Astronautics and

Space Exploration of the House of Representatives and the Special Committee
on Space and Astronautics of the Senate, for their local currency expenses, * * *

The above provision limits the availability of local (foreign)
currencies, absent provision in an appropriation act (as authorized
by 81 U.S.C. § 724 (1970)), to certain specified congressional com-
mittees (not including the Select Committee on Aging) and to con-
gressional committees engaged in carrying out their duties under 2 °
U.S.C.A. §190d. The duties discussed in 2 U.S.C.A. §190d are
those of standing committees of the Senate and the House of Rep-
resentatives, and not select committees. Furthermore, the enumera-
tion of specific select committees authorized to expend such currency
under 22 [J.S.C.A. § 1754(b) implies that other select committees are
not so authorized under this provision. We have reviewed the legisla-
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tive history of 22 U.S.C.A. §1754(b), and are unable to find any
indication of a broader congressional intent. It would appear, there-
fore, that use of foreign currency by Members and employees of the
Select Committee on Aging is not authorized by 22 U.S.C.A. § 1754 (b).

There is no other general statutory authority of which we are aware
which would allow use of such funds by Members and employees of
the Select Committee. The legislative history of certain amendments
to 2 U.S.C.A. §190d reveals that 22 U.S.C.A. §1754(b) represents
the sole authority by which local currency is made available for use
by Members and employees of congressional committees, in the absence
of a specific authorization in an appropriation act.

Section 118(a) (1) of the Legislative Reorganization Act of 1970,
Public Law 91-510 (October 26, 1970), 84 Stat. 1156, amended 2
U.S.C.A §190d to define the legislative review responsibilities of
Senate standing committees, rather than standing committees of both
Houses of Congress, as was previously the case. As a result, the amend-
ment removed even the standing committees of the House of Repre-
sentatives from the coverage of 22 U.S.C.A. § 1754(b). Section 1 of
Public Law 92-136 (October 11,1971), 85 Stat. 376, further amended 2
U.S.C.A. §190d to define the legislative review responsibilities of
standing committees of the House of Representatives as well as the
Senate. In H.R. Report No. 92-34, 2 (1971) the need for this correc-
tive legislation was explained as follows:

USE OF LOCAL CURRENCIES BY HOUSE COMMITTEES

Section 502(b) of the Mutual Security Act of 1954 (22 U.S.C. 1754) currently
authorizes local currencies to be made available—

“(1) to ‘appropriate committees of the Congress engaged in carrying out
their duties under section 190d of title 2’ (section 136 of the Legislative
Reorganizaton Act of 1946) ; and

“(2) for the local currency expenses of the Joint Committee on Atomic
Energy, the Joint Economic Committee, and the House and Senate Select
Commitee on Small Business.”’

Such section 502 waives section 1415 of the Supplemental Appropriation Act,
1953 (31 U.S.C. 724), which requires an authorization in an appropriation act
before such currencies may be made available.

Section 1904 of title 2 was amended by section 118 of the Legislative Reorgani-
zation Act of 1970 to apply only to Senate commitees ; the House committees were
covered under a new clause 28, added by such section 118, to rule XI of the rules
of the House.

Thus, since section 190d of title 2 no longer applies to House committees, it is
clear that House committees cannot now receive local currencies under the part
of section 502(b) of the Mutual Security Act authorizing such currencies for
committees carrying out their duties under scotion 190d of title 2. New authority
must be provided by law to overcome the restriction in section 1415 of the Sup-
plemental Appropriation Act, 1953. The enactment of this bill will provide that
authority. [Italic supplied.]

Thus it was recognized that no statutory authority exists for the
use of local currencies by committees other than those specified in
§ 1754(b) or those engaged in duties set forth in 2 U.S.C.A. § 190d.
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We have also reviewed the Rules of the House of Representatives
and the precedents under the Rules, as you requested, and have found
no discussion of the use of local currencies by congressional committees.
Moreover, as was noted in H.R. Report No. 92-34, supra, a House res-
olution cannot authorize the use of local currencies since 31 U.S.C.
§ 724 requires such authority be provided in an act of Congress.

Certain limitations for funding the Select Committee on Aging were
discussed in H.R. Report No. 94-89, 2 (1975) accompanying H. Res-
olution 287, 94th Cong., 1st Sess., agreed to March 21, 1975, which
provided operating funds for the Select Committee :

Another important and significant consideration is that this Select Com-
mittee must be funded entirely or completely from funds authorized by a resolu-
tion from the House contingent funds. Since this Select Committee does not have
the same status as a standing committee of the House, payment of certain
salaries from House appropriations is not routinely provided.

Accordingly, we can find no authority for expenditures of counter-
part funds by Members and employees of the Select Committee on
Aging.

[ B-183086 J

Compensation—Promotions—Temporary—Detailed Employees

Two Bureau of Mines employees were detailed to higher grade positions in excess
of 120 days and no prior approval of extension beyond 120 days was sought from
Civil Service Commission (CSC). Employees are entitled to retroactive tem-
porary promotions for period beyond 120 days until details were terminated
because Board of Appeals and Review, CSC, has interpreted regulations to
require temporary promotions in such circumstances. Amplified by 55 Comp.
Gen. as is (B-184990, Feb. 20, 1976).

Compensation—Promotions—Retroactive—Rule—Exceptions to

Rule

While employees, who are determined to be entitled to retroactive temporary
promotions on basis of mandatory requirement of regulations, must satisfy
eligibility criteria for promotions, including 1 year service in grade required
by the “Whitten Amendment,” 5 U.S.C. 3101 note, CSC may waive service
requirement in individual cases of a meritorious nature involving undue hard-
ship or inequity. However, decision of Board ¢f Appeals and Review, CSC, award-
ing retroactive temporary promotion to employees did not indicate whether waiver
was granted and is, therefore, remanded for a determination of this issue.

Details—Compensation—Higher Grade Duties Assignment

Interpretations of regulations by agency charged with their administration are
entitled to be given great weight by a reviewing authority. Board of Appeals and
Review, CSC, has interpreted Commission’s regulations to require temporary
promotion of employees detailed to higher grade positions foer over 120 days
where prior Commission approval has not been sought. We have concurred in
the Board’s interpretation and therefore 52 Comp. Gen. 920 is overruled. Amplified
by 55 Comp. Gen. ———— (B-184990, Feb. 20, 1976):
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General Accounting Office—Decisions—Advance—Agency Heads,
ete.

Agency heads and authorized certifying officers have statutory rights to an
advance decision from the Comptroller General on propriety of paying make-
whole remedies ordered by appropriate authorities. Thus, Board of Appeals
and Review, CSC, when ordering make-whole remedies should permit agenices
an opportunity to exercise their right to an advance decision from the Comptroller
General prior to implementation of remedies.

In the matter of retroactive temporary promotions for extended

details to higher grades, December 5, 1975:

This matter concerns the claims of Everett Turner and David L.
Caldwell, employees of the Bureau of Mines, Department of the In-
terior, for backpay alleged to be due under a decision rendered by
the Board of Appeals and Review, United States Civil Service Com-
mission (CSC), on April 19, 1974, that ordered the agency to give
the two employees retroactive temporary promotions. The agency com-
plied with the decision and processed the ordered retroactive temporary
promotions. The Board’s decision also advised the employees to apply
to the Comptroller General for backpay consistent with the decision,
and they have filed such claims with our Office.

The record indicates that on April 18,1971, David L. Caldwell and
Everett Turner were appointed by the Bureau of Mines to the positions
of Assistant Assessment Officer, GS-301-13, and Deputy Assessment
Officer, GS-301-14, respectively. The grade GS-15 position of Assess-
ment Officer was vacant at the time, and Mr. Turner immediately as-
sumed the duties of that position as he was obligated to do under his
new position description.. Subsequently, on March 16, 1972, the Staff
Associate, by a memorandum to the Director, designated Mr. Caldwell
as Acting Deputy Assessment Officer. Both Turner and Caldwell
served officially in their “acting” positions until July 5, 1973, when
the agency designated another employee to be the Acting Chief, Office
of Assessment and Compliance Assistance. After that designation,
the duties of Turner and Caldwell became those of their official
positions.

The two employees filed a grievance and appealed to the CSC’s
Appeals Examining Office, alleging that they had suffered a reduction
in rank. The Appeals Examining Office held that no reduction in rank
had occurred in either case and, therefore, that the matter did not
come within the purview of the Commission’s appellate jurisdiction
over adverse actions by agencies under part 752, subpart B, of the
civil service regulations.

In reviewing the case the Board of Appeals and Review overruled
the Appeals Examining Office’s conclusion as to jurisdiction and found



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 541

sufficient official action—notwithstanding the absence of any Standard
Form 50 or equivalent—to bring the reduction-in-rank proceeding
within the jurisdiction of the Civil Service Commission under FPM
Supplement 752-1. Then, although the Board agreed that no reduc-
tion in rank had occurred, it found that the Bureau of Mines had
violated the Commission’s regulations requiring that temporary pro-
motions be made for details of more than 120 days and that corrective
action was required.

The Board of Appeals and Review’s decision first quoted the appli-
cable regulation on details to higher grade positions, located at sub-
paragraph 8—4e, subchapter 8, chapter 300, of the Federal Personnel
Manual (FPM), which reads as follows:

Details to higher grade positions. Except for brief periods, an employee should
not be detailed to perform work of a higher grade level unless there are com-
pelling reasons for doing so. Normally, an employee should be given a temporary
promotion instead. If a detail of more than 60 days is made to a higher position,

or to a position with known promotion potential, it must be made under com-
petitive promotion procedures. [Italic supplied.]

The Board then observed that in our decision 52 Comp. Gen. 920
(1973), which involved a :factual situation similar to the present case,
we had held that since the Federal Personnel Manual’s provisions on
temporary promotions (subchapter 4-4, chapter 335) contained no
mandatory provision directing an agency to grant a temporary pro-
motion where an employee temporarily serves in a higher grade posi-
tion, the employee in that case was not entitled to a retroactive tem-
porary promotion under the exception permitting such action where
nondiscretionary administrative regulations or policies have not been
carried out. We there distinguished 48 Comp. Gen. 258 (1968) on the
ground that the latter had involved a failure to carry out a mandatory
regulation.

The Board stated that the rationale of 52 Comp. Gen. 920 correctly
recognized the discretionary power of agencies over promotions, but
added that the regulation relied on in that decision should not be
viewed in a vacuum and that other related FPM regulations changed
the effect of the regulation. The Board explained its rationale as fol-
lows (slip opinion, p. 7) :

While the above reasoning correctly recognizes the discretionary power of
agency officials to grant or not grant promotions, this power does not exist in
a vacuum. By considering it in the context in which it is authorized, i.e., in con-
nection with details of employees to higher grade positions, some idea of its

parameters or limits may be obtained. At FPM chapter 300, subchapter 8 on
“Detail of Employees,” such limits are described at 8-3(b) (2) as follows:

“Since extended details also conflict with the principles of job evaluation,
details will be confined to a maximum period of 120 days unless prior
approval of the Civil Service Commission is obtained as provided in section
8-4f. All details to higher grade positions will be confined to a maximum
initial period of 120 days plus one extension for a maximum of 120 days.”

202-114 O -76 - 2
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At 8-4f, in turn, it is said :

“(1) When it is found that a detail will exceed 120 days, or when there ig
a question of the propriety of the detail, the agency must request prior
approval of the Commission on Standard Form 59. (underscoring added.)”

In view of the foregoing, it becomes clear that the discretionary authority of
an agency official to grant a temporary promotion to an employee detailed to a
higher grade position or to assign him to the position without a temporary pro-
motion lasts, at most, for 120 days. At that point the agency must seek the
approval of the Commission for any extension of the detail. By its failure to do
so in the case at hand, the agency deprived both appellants of the Commission
review concerning the propriety of their details at the end of 120 days as granted
by the regulations cited above. Accordingly, corrective action is warranted con-
sistent with what should have occurred at the end of 120 days. What should have
occurred is expressed at FPM chapter 300, subchapter 8, section 8-4e :

“Except for brief periods, an employee should not be detailed to perform
work of a higher grade level unless there are compelling reasons for doing so.
Normally, an employee should be given a temporary promotion instead.* * *”

Accordingly, the Board ordered the Bureau of Mines to grant tem-
porary retroactive promotions as follows (slip opinion, p. 8) :

The corrective action, therefore, is that Messrs. Turner and Caldwell are
deemed to have been temporarily promoted to the higher grade levels of the posi-
tions to which they were detailed for a period beginning 121 days after they were
detailed and ending on the date their details were “officially” terminated, in
effect, July 5, 1973. To obtain payment for the period of service under these tem-

porary promotions ordered by the Commission, the appellants should apply to
the Comptroller General for backpay consistent with this opinion.

It is a general principle of law that interpretations of regulations
by the agency charged with their administration are entitled to be
given great weight by a reviewing authority. Udall v. Tallman, 330
U.S. 1 (1965) ; Bowles v. Seminole Rock Co., 325 U.S. 410 (1945). In
this connection, we note that the Board of Appeals and Review (now
redesignated as the Appeals Review Board) is located within the
Office of the Commissioners, United States Civil Service Commission,
and is charged with the responsibility of deciding appeals by Federal
employees arising under the laws, rules, and regulations administered
by the Commission. Hence, decisions by the Board interpreting Com-
mission regulations are entitled to be accorded the greatest deference.
We concur in the Board’s interpretation of chapter 300 of the Federal
Personnel Manual to the effect that an agency’s discretionary authority
to retain an employee on detail to a higher grade position continues
no longer than 120 days and that the agency must either seek prior
approval of the Commission for an extension of the detail or tempo-
rarily promote the detailed employee at the end of the specified time
period. Therefore, where an agency fails to seek prior approval of
the Commission to extend an employee’s detail period in a higher
grade position past 120 days, the agency has a mandatory duty to
award the employee a temporary promotion if he continues to perform
the higher grade position.

Moreover, this rule is consistent with and analogous to our “reason-
able time rule” set out in 33 Comp. Gen. 216 (1973), which requires
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that an incumbent employee of a newly reclassified upgraded position
either be removed or promoted not later than the beginning of the
fourth pay period after the date of the final position classification
decision unless it prescribes a subsequent date. We believe that the
120-day period serves a similar purpose of providing agencies a reason-
able time either to obtain prior approval from the Commission for an
extension of the detail or to temporarily promote the employee.

As far as we are aware, the Board’s decision on April 19, 1974, marks
the first time that the Civil Service Commission has held that the FPM
provisions on details to higher grade positions are mandatory and not
discretionary. We regard the Commission’s interpretation of its regu-
lations governing details as a clarification rather than a substantive
amendment of such regulations. 49 Comp. Gen. 15 (1969). In light of
our concurrence with the Commission’s view our decision in 52 Comp.
Gen. 920, supra, which relied on our interpretation of the relevant
regulations as being discretionary in nature, is hereby overruled. In-
stead, the Commission’s interpretation of its regulations governing
employee details, as enunciated by the Board of Appeals and Review,
will apply.

We note that the agency, in complying with the Board decision,
promoted Mr. Turner as of August 17, 1971. In this connection, section
1310 of the Act of November 1, 1951, 65 Stat. 757, as amended, 5 U.S.
Code § 3101 note, commonly known as the Whitten Amendment, pro-
vides in pertinent part as follows:

(¢) The Civil Service Commission shall make full use of its authority to pre-
vent excessively rapid promotions in the competitive civil service and to require
correction of improper allocations to higher grades of positions subject to the
Classification Act of 1949, as amended. No person in any executive department
or agency whose position i3 subject to the Classification Act of 1949, as amended,

shall be promoted or transferred to a higher grade subject to such Act without
having served at least one year in the newt lower grade. [Italic supplied.]

The above-quoted provision generally requires that an employee serve
1 year in the next lower grade before he is eligible for either a tem-
porary or permanent promotion. Applying this requirement to the case
before us, Mr. Turner apparently would not have been eligible for a
promotion to GS-15 until April 18, 1972. However, the final proviso
of section (c) of the Whitten Amendment states the following:
Provided further, That, notwithstanding the provisions hereof, and in order to
avoid undue hardship or inequity, the Civil Service Commission, when requested

by the head of the agency involved, may authorize promotions in individual
cases of meritorious nature.

The Board’s decision does not mention the Whitten Amendment
requirement and, therefore, it is not known whether consideration was
given to this matter. In any event, it appears that the Board would
have had authority to waive the time-in-grade requirements to avoid
hardship or inequity if it chose to exercise its discretion to do so. Inas-
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much as we are unable to determine the Board’s position on this issue,
we are remanding this question to the Board for a determination of
whether Mr. Turner’s temporary promotion should be effective as of
August 17, 1971, under a waiver to the Whitten Amendment, or as of
the beginning of the first pay period after April 18, 1972, which
would be the earliest possible effective date if no waiver were granted.
The Board should notify our Office of its determination in this matter.
In either event Mr. Turner’s promotion terminated on July 5, 1973.

The situation is different in the case of Mr. Caldwell inasmuch as he
satisfied the time-in-grade requirements for promotion within 121 days
after March 16, 1972, the date established by the Board as the begin-
ning of his detail to the higher grade position. Hence, Mr. Caldwell’s
temporary promotion is proper from July 15, 1972, and would also
terminate on July 5,1973.

Inasmuch as the Board has in effect determined that the above
employees have undergone an unjustified or unwarranted personnel
action as a result of agency officials failing to comply with mandatory
regulations, the employees are entitled to backpay under the Back
Pay Act of 1966, 5 U.S.C. § 5596 (1970), and the Civil Service Com-
mission’s implementing regulations contained in 5 C.F.R., part 550,
subpart H. Therefore, we are forwarding the claims of the employees
to our Transportation and Claims Division for processing and settle-
ments will be issued in due course.

The Board instructed the agency to implement its decision as follows
(slip opinion, p.9) :

Under section 772.8307 (c¢) of the Civil Service regulations, compliance with the
Board’s decision is mandatory and the administrative officer of the agency shall
take the action recommended. The appropriate administrative officer is requested
to furnish the Board of Appeals and Review, within 15 days after receipt of this
decision, a copy of the official notification of personnel action documenting the
accomplishment of the required corrective action, The agency’s report should be

addressed to the Board of Appeals and Review, U.S. Civil Service Commission,
‘Washington, D.C. 20415, Attention : Compliance Desk.

The Board thereby required immediate agency compliance with its
decision but, at the same time, the Board directed the employees to file
a claim with the Comptroller General to obtain backpay consistent
with the Board’s opinion. We believe that the Board’s order could be
construed as infringing upon the authority of our Office.

With the redesignation of the Board of Appeals and Review as the
Appeals Review Board the regulation cited by the Board was reissued
as 5 C.F.R. § 772.810(g) (1975), and now provides that “the decision
of the Board is final” and that “when corrective action is recommended,
the agency shall report promptly to the Board that the corrective action
has been taken.”

Apparently the Board interprets the above-quoted regulations as
granting it anthority to direct agencies to immediately comply with
its orders to provide make-whole remedies to employees covered by
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its decisions. We are of the opinion that there is a potential conflict
between the Board’s interpretation of these regulations and the Comp-
troller General’s statutory authority under 81 U.S.C. §§ 74 and 82d
(1970). In this connection it has been held that a regulation to the
extent it is in direct variance with an unambiguous statutory provision
is clearly void. Mankattan General Equipment Co. v. Commissioner
of Internal Revenue, 297 U.S. 129 (1936) ; Mourning v. Family Pub-
lications Service, Inc., 449 F. 2d 235, 241 (1971). The aforementioned
statutes grant heads of Executive agencies or authorized certifying
officers of agencies the right to request and obtain an advance decision
from this Office as to propriety of payments they are ordered to make.
Accordingly, an agency or a certifying officer may properly delay the
implementation of an order issued by the Board involving the expendi-
ture of funds until it has obtained an advance decision from this Office.
54 Comp. Gen. 760 (1975),and 54 id. 921 (1975).

In the present case the Board ordered the agency to grant retroactive
temporary promotions to the grievants and directed them to submit
claims to our Office for backpay. Under this procedure it could be
argued that once the retroactive promotions had been effected, the
employees became entitled to the salaries of the positions to which
they were appointed. Dianish ¢t al v. United States, 183 Ct. Cl. 702
(1968). Since the agency is required to process the retroactive tem-
porary promotions within 15 days, the employees could argue that
they would be entitled to a writ of mandamus to have the agency per-
form the ministerial act of paying them the money to which such
promotion entitled them. A cClendon v. Blount, 452 F. 2d 381 (7th Cir.
1971). However, in deciding the propriety of payment of make-whole
remedies, our Office is required to determine whether the awards con-
form to the requirements of law. Consequently, if we should determine
that an award is not in conformity with a statute or regulation, addi-
tional personnel actions would be required to correct the employees’
personnel records where such make-whole remedies have been imple-
mented prior to a decision from our office.

In view of the.above, we suggest that the Board frame its future
implementing instructions to agencies in such a manner as to allow
agencies or certifying officers, in their discretion, to exercise statutory
rights to seek advance decisions from this Office before implementation
of the make-whole remedies is required. In the alternative, the Board
could submit proposed make-whole remedies to this Office for advance
decisions on the propriety of payment where there is any doubt as to
their legality. Upon receipt of our decision on a particular make-
whole remedy, the Board could then issue its decision, with the decision
from this Office attached, and require that the approved make-whole
remedy be immediately implemented by the agency.
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[ B-183842

Contracts—Protests—Abeyance Pending Court Action—Considera-
tion Nonetheless by General Accounting Office

‘Where circuit court grants motion to vacate district court’s judgement on issues
contained in protest and remands cause to district court with direction to dismiss
action as moot, district court’s opinion is eliminated, is not res judicata, and is

not bar to consideration of protest, since it cannot be considered to have been
decided by district court.

Contracts——Protests—Procedures—Court Action Pending

Fact that issues contained in protest are also contained in protester’s suit in
district court would ordinarily be bar to consideration of protest absent request
or expression of interest by court in General Accounting Office (GAO) decision.
However, protest will be considered, since Government has not filed answer, suit
is not active and protester has indicated that, if suit will bar consideration of
protest, it will have court action dismissed without prejudice under rule 41(a) (1)
of Federal Rules of Civil Procedure.

Bids—Acceptance Time Limitation—Waiver—Not Prejudicial to
Other Bidders

Low bidder would not be precluded from waiving 10-day bid acceptance period
after expiration, since, by offering to keep bid open for 60-day period contem-
plated by invitation for bids, bidder assumed risk of price increases during period
and did not gain advantage over other bidder.

- Bids—Mistakes—Correction—Contract Awarded Prior to Correc-
tion

Low bidder claiming mistake in bid and seeking correction is not required as
condition to proper award to apprise agency prior to decison on correcton of

willingness to accept award at original bid price in event correction is dis-
allowed.

Bids—Mistakes—Correction—Denial

Low bidder’s reservation of right to contest in appropriate forum contracting
agency’s denial of request for correction of bid did not render agency’s award
to bidder improper.
Contracts—Protests—Contract Reformation—Not Subject to Pro-
test Procedures

Contractor’s request for equitable relief by way of contract reformation is not
subject to bid protest procedures.

Contractis—Modification—Relief Through Courts—Prior to
Exhaustion of Remedy in General Accounting Office

Nothing requires contractor seeking contract reformation to exhaust remedy
in GAQ before bringing action in court for relief.
In the matter of the Guy F. Atkinson Company, The Arundel Corpo-
ration, Gordon H. Ball, Inc., and H. D. Zachry Company (a joint
venture), December 9, 1975:

Invitation for bids (IFB) No. DACW67-75-B OOQO was issued on
October 25, 1974, by the United States Army Corps of Engineers,
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Seattle District. The IFB sought bids on a fixed-price basis for
the construction of additional units for the powerhouse, Chief Joseph
Dam, Columbia River, Washington. Bid opening occurred on March 5,
1975. The following two bids were received : S. J. Groves & Sons Com-
pany, Granite Construction Company (A Joint Venture)—$43,888,-
716 ; Atkinson et al.—$54,392,305.

Due to the fact that Groves’ bid was substantially lower than the
other bid received and the Government estimate, which indicated the
possibility of an error in bid, the contracting officer, by telephone on
March 6, 1975, and by letter of March 10, 1975, sought verification
of Groves’ bid price.

By letter of March 13, 1975, Groves alleged that its bid was in error
in the amount of $986,856. Groves therefore sought an upward adjust-
ment of its bid price by this amount and submitted its original work-
sheets to the Corps of Engineers in support of its claim. By letter of
the General Counsel, Corps of Engineers, dated April 24,1975, Groves’
request for the upward adjustment was denied for the reason that the
intendea bid price was not proven by clear and convincing evidence.

Thereafter, on May 7, 1975, Groves filed suit against the United
States and the Seattle District Corps of Engineers in the United States
District Court for the Western District of Washington, Civil Action
No. C75-3218, seeking a declaratory judgment and injunctive relief.
Groves requested (1) that the court declare that Groves’ intended bid
was $44,875,572 and that the Corps’ rejection of its bid was arbitrary
and capricious and without a rational basis or compelling reason; (2)
that the court declare that the Corps had a duty to award the contract
to Groves while reserving to Groves the right to contend a mistake was
made in Groves’ bid; and (3) that the Corps be enjoined to make an
award under the solicitation. By telegram dated May 8, 1975, Groves
also filed a protest in our Office against “the award of the subject
solicitation to any other offeror.”

On May 13, 1975, the Government and Groves reached an agree-
ment which provided that Groves would withdraw its motion for pre-
liminary injunction and would present the Corps with a written noti-
fication that its bid which had expired May 5, 1975, would be extended.
In return, the Government would agree to award the subject contract
to Groves with the reservation contained in the award document that
Groves has the right to appeal the Corps’ decision in its mistake in
bid claim. Thereafter, Atkinson filed a motion to intervene in the
court action. This motion was granted on May 14, 1975, but because
the court believed that the matter had been settled by the May 13
agreement and upon the request of Atkinson, the order was not filed
and the judge’s signature was stricken. Also, on May 14, Groves with-
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drew its protest in our Office although it reserved its claim for mistake
inbid.

However, on May 16, 1975, Atkinson filed a protest in our Office
alleging that:

The proposed award to Groves-Granite is improper and unlawful because the
acceptance period of Groves-Granite’s bid expired, and an award on the basis of
a purported extension of an acceptance period, in the partcular circumstances
present here, would violate the integrity of the competitive bidding system.
Moreover, the proposed award assumes and is based upon additional terms
beyond those provided in the Invitation For Bids or otherwise.

Thereafter, on May 17, Atkinson filed suit against the Corps in the
United States District Court for the Western District of Washington,
also seeking injunctive relief on the grounds that:

(1) Groves’ bid has expired and an award cannot legally be made on an ex-
pired bid, particulary under the circumstances of this case where such an award
would be totally destructive of the integrity of the competitive bidding process ;
and

(2) The proposed award will grant additional terms, conditions and rights to
Groves not included in the IFB or extended to other bidders * * *.

On May 19, 1975, Groves filed a motion to compel the Corps of
Engineers to award a contract to it based in part upon the agreement
of the defendant, Corps of Engineers, to award such contract to
Groves without prejudice to its rights to contest the Corps’ ruling on
the mistake claim. Accordingly, on May 20, 1974, the District Court
issued the following memorandum and order, which, in pertinent
part, states:

The court therefore finds that an agreement was entered into between the
plaintiff and the defendant and that the agreement was stated for the record in
open court and became the basis for settlement of the plaintiff’s request for a
preliminary injunction. The court finds that, according to the terms of the agree-
ment, the defendant agreed to award the disputed contract to the plaintiff and to
award it early in the week of May 19, 1975. The court finds that such an award
has not yet been made and will not be made during the week of May 19, 1975. Now
therefore,

ITIS HEREBY ORDERED ;

1. On or before May 30, 1975, the defendant is directed to award the contract
in IFB serial number DACW 67-75-B-0020 to the plaintiff.

2. The award shall be made at the original bid price of forty three million. eight
hundred eighty eight thousand, seven hundred and sixteen dollars ($43,888,-
716.00) ; the award shall be made without predudice to the plaintiff’s right to
contest in an appropriate forum the issue of mistake in plaintiff's bid and without
prejudice to the defendant’s right to defend against such a contest.

3. This order is entered subject to the following condition: This order will be
stricken and rendered of no effect should the defendant, with or without the con-
currence of the GAQ, determine on or before May 30, 1975, to reject all bids and
readvertise the project.

4. This order constitutes final action by the court in this matter; the court
directs the clerk of the court to enter final judgment and determines in accord-
ance with FED. R. CIV. P. 54(b) that there is no just reason for delay in entry
of judgment. [ Italic supplied.]

Immediately thereafter Atkinson appealed the decision of the Dis-
trict Court to the Ninth Circuit Court of Appeals. Atkinson also
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filed motions for a temporary stay and stay pending appeal. On May 22
Judge Sneed of the Ninth Circuit temporarily stayed the District
Court’s order until June 2, or until disposition by the Ninth Circuit
of the motion for a stay pending appeal, whichever occurs last. On
the same day, the Department of Justice filed a motion to modify the
order of the District Court so as to allow the Corps of Engineers to
make an award in the exercise of its sound discretion on or before
June 3, 1975 (the expiration date of Groves’ renewed $43,888,716 bid
to perform the contract). Atkinson also filed for a temporary restrain-
ing order and for an emergency stay. By order of the Court of Appeals
for the Ninth Circuit of May 30, 1975, Atkinson’s arguments were
rejected. The Circuit Court held that :

The order of Judge Joseph Sneed dated May 22, 1975, granting a temporary
stay pending appeal is vacated.

The motions of the intervenor-appellant Atkinson for a temporary restraining
order or an emergency stay are denied.

The Corps of Engineers’ motion to modify the temporary stay is now moot
in view of the foregoing orders and the Corps of Engineers is free to proceed as
indicated in its motion.

Subsequently, the Department of Justice, acting on behalf of the
Corps of Engineers and with the consent of Atkinson, filed a motion
in the Ninth Circuit to vacate the District Court’s judgment and to
remand the cause to the District Court with direction to dismiss the
action as moot. This motion was granted on July 29, 1975. However,
thereafter, Groves filed a petition for rehearing, which, in accordance
with rule 41 of the Rules of Appellate Procedure, stayed the issuance
of the court’s mandate until disposition of the petition by the court.
On November 18, 1975, the Ninth Circuit denied Groves’ petition for
rehearing and affirmed the July 29 order. By the terms of appellate
procedures rule 41(a), the mandate of the court issued on November 20,
1975. Therefore, in accordance with United States v. Munsingwear,
340 U.S. 36 (1950), the District Court’s opinion is eliminated, is not
res judicata and is not a bar to our consideration of the matter, since
it cannot be considered to have been decided by the District Court.
The Supreme Court in M unsingwear, at pages 39—40, stated :

* * * The established practice of the Court in dealing with a civil case from
a court in the federal system which has become moot while on its way here or
pending our decision on the merits is to reverse or vacate the judgment below
and remand with a direction to dismiss. That was said in Duke Power Co. v.
Grecnwood County, 299 U.8. 259, 267, to be “the duty of the appellate court.”
That procedure clears the path for future relitigation of the issues betwceen the
parties and eliminates a judgment, review of which was prevented through
happenstance. * * * [Italic supplied.]

Since the Government has availed itself of the procedure outlined
above, the issues here in question are free to be relitigated. Indeed, the
issues appear to be in litigation in the Atkinson action against the
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Corps in District Court. While the pendency of a suit would ordinarily
be a bar to our consideration of a protest on the same grounds in the
absence, as here, of any request or expression of interest by the court
in our decision, we will consider the Atkinson protest, since the Gov-
ernment has not filed an answer, the suit is not active and the protester
has indicated that, if this Office believes that the suit will bar our
taking jurisdiction, it will have its action dismissed without prejudice
under rule 41(a) (1) of the Federal Rules of Civil Procedure.

The Atkinson protest challenges the validity of the award made
to Groves on two bases: (1) that the award, made on a bid which
expired and then was extended, is improper and (2) that the award
made with a reservation of Groves’ right to seek further relief on its
mistake claim imposed an additional term beyond that contemplated
in the IFB.

With regard to the first contention, this Office has held that, where
a bid which contains the bid acceptance period provided in the IFB
expires, the bidder may at his option accept award. B-143404, Novem-
ber 25, 1960 ; Environmental Tectonics Corporation, B-183616, Octo-
ber 31, 1975.

Specifically, in 46 Comp. Gen. 371,372 (1966), it was stated :

The contracting officer’s report states that while the extension was not requested
or received prior to expiration of the original 60-day period, it was considered in
the best interest of the Government to permit the bidder to waive the time
limitation since, in his opinion, such time limitation was solely for the protec-
tion of the bidder and may be waived by him if he is still willing to accept the
award. While we question whether the time limitation was solely for the protec-
tion of the bidder during the period from bid opening until expiration of the
acceptance period set out in the bids, it is clear that expiration of the acceptance
pericd operated to deprive the Government of any right to create a contract by
acceptance action and to confer upon the bidder a right to refuse to perform any
contract awarded to him thereafter. Thus, since the only right which is con-
ferred by expiration of the acceptance period is conferred upon the bidder, it
follows that the bidder may waive such right if, following empiration of the
acceptance period, he is still willing to accept an awaerd on the basis of the bid
as submitted. * * * {Italic supplied.]

The decision went on to distinguish situations such as 42 Comp. Gen.
604 (1963) where the low bidder deliberately selected a bid acceptance
period shorter than that contemplated by the IFB and then sought
to extend the expired bid. There we concluded that award should be
made to the second low bidder. However, as stated in 46 Comp. Gen.,
supra, at page 373 (quoted with approval in Environmental Tectonics
Corporation, supra) :

* ¥ ¥ The issue presented [in 42 Comp. Gen., suprae] was whether award should
be made to the low bidder [who was willing to accept] not whether a valid award
cquld bg made since we recognized that if an award were made to the low
bidder, it was probable the courts would hold that the resulting contract would be
enforceable, * * *

Atkinson argues that 42 Comp. Gen., supra, is applicable to the in-
stant case in that in both situations it was the bidder’s deliberate actions
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which caused the bid to expire (1.e., the selection of a short bid accept-
ance period in 42 Comp. Gen., supra, and Groves’ failure to formally
extend its bid after requested to do so by the agency). We do not agree.
The cited decision is distinguishable in that there, instead of the 60-day
acceptance period contemplated in the IFB, the low bidder deliberately
selected a 20-day period and thus did not assume the risk of a price
increase during the following 40-day period whereas Groves offered
to keep its bid open for the 60 calendar days contemplated by the IFB.
Groves could have offered a shorter time period or the IFB could have
provided for more than 60 days for the bid acceptance period, since
the specific clause of Standard Form 21, Bid Form, states:

The undersigned agrees that, upon written acceptance of this bid, mailed
or otherwise furnished within calendar days ( calendar days unless
a different period be inserted by the bidder) after the date of opening of bids,
he will within calendar days (unless a longer period is allowed) after
receipt of the prescribed forms, execute Standard Form 23, Construction Con-

tract, and give performance and payment bonds on Government standard forms
with good and sufficient surety. [Italic supplied.]

(The first blank is for the bidder to indicate the bid acceptance period
if other than that specified by the contracting agency in the second
blank.) However, Groves, by virtue of the fact that it offered to keep
its bid open for the period contemplated in the IFB, did not gain any
advantage over the other bidder, since, like the other bidder, it assumed
the risk of price increases during the 60-day period contemplated by
the IFB.

Further, the principle enunciated in 46 Comp. Gen., supra, is appli-
cable. In reaching this conclusion, we do not agree with Atkinson’s
contention that the decision is distinguishable in that there the low
bid was extended prior to expiration of the bid acceptance period.
There the bids expired on Saturday, May 28, the first day of a Memorial
Day weekend, and the extension was granted on the next working day,
Tuesday, May 31. Atkinson contends that, since the bid expired on a
weekend, the expiration date was the first working day thereafter, i.e.,
the date upon which the bid was in fact extended. However, the decision
did not follow that approach, but rather was premised on the basis
that the expiration date was May 28 and that the extension was
granted after the expiration of the bid acceptance period.

In view of the above, Groves would not be precluded from waiving
the acceptance time limit after it expired. Therefore, it is immaterial
in this case whether the bid did not in fact expire as Groves alleges.

Atkinson also argues that the award to Groves was improper under
the rationale in T'eledyne McCormick Selph, B-182026, March 6, 1975,
75~1 CPD 136, and 52 Comp. Gen. 706 (1973), in that Groves did not
apprise the Corps, before the Corps decided its claim for an upward
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adjustment in the bid price, that it was willing to accept award at the
original bid price if correction was disallowed. It is contended that,
unless such timely notification is given, the way is clear for bidders to
seek correction after they know their competitive price position and to
reserve the unilateral right to withdraw their bids or be bound by them
after they know the agency’s position on the correction of the claim.
Atkinson states that the competitive bidding system should not toler-
ate giving bidders who claim mistakes such greater rights (i.e., this
“option”) than accorded bidders who do not claim mistakes and are
thus bound by their bids.

Both T'eledyne McCormick Selph and 52 Comp. Gen., supra, in-
volved protests by apparent low bidders who sought correction of their
bids prior to award. In both cases, the agencies involved denied cor-
rection and made awards to the next low bidder without further con-
sideration of the protesters’ uncorrected bids. In each case, the argu-
ment was made that the agency had failed to ask the original low
bidder if it would accept the contract at the original bid price, thus
rendering the award to another bidder improper.

As observed in 52 Comp. Gen., supra, at pages 710-711:

* * * gur Office has permitted acceptance of an' original bid where the bidder
established that an error had been made in the bid, but has not established the
intended bid price. The rationale of those decisions has been that where it is clear
that the corrected bid would still have been lowest, even though the amount of
the intended bid could not be clearly proved for the purpose of bid correction,
no prejudice to the other bidders would result by acceptance of the original bid.

In the instant case, there is no question but that Groves would have
been low either at its bid price or at the corrected price it sought.
This was not the situation in Zeledyne McCormick Selph, supra, or
52 Comp. Gen., supra. However, in those decisions, we stated that the
procurement regulations, Armed Services Procurement Regulation
(ASPR) §2-406.3 (1974 ed.) and NASA PR § 2.406-3, respectively,
did not obligate the agency “* * * to consider the original mistaken
bid or query the bidder as to its willingness to accept an award at the
original bid price, even where a reasonable review of the evidence
showed its intended bid might very well have been clearly lowest.”
Teledyne McCormick Selph, supra, commenting on 52 Comp. Gen.,
supra.

Our Office indicated that the first suggestion the agencies had that
the protesters in those cases desired to be awarded a contract at their
original bid prices came after award had been made to another bidder.
The decisions then proceeded to distinguish the situation where the
bidders’ desires were communicated to the agency after award from
other cases cited by the protesters which involved the communication
of the low bidder’s desires not only prior to award, but prior to the
agency’s determination of the correction issue. However, neither
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Teledyne McCormick Selph, supra, nor 52 Comp. Gen., supra, estab-
lished that a bidder must, as a condition precedent to award at its
original bid price, notify the agency that it would accept such an
award before its claim for an upward adjustment is decided. Rather,
these decisions indicate that, as a precaution, the time to notify a con-
tracting agency of an intention to accept award at the original contract
price if correction is not authorized is prior to the agency decision on
correction, since agencies have no duty after denying correction to
question the low bidder as to its intention to accept award. Thus, the
cited cases did not establish a requirement that bidders indicate their
intention to the agency prior to resolution of the request for correction,
but only recognized that it would be the prudent thing to do for
bidders alleging error.

With regard to the propriety of the award made to Groves with a
reservation of rights, we note that the reservation incorporated the
language stated in paragraph 2 of the District Court’s order set forth
above. In that aspect, the instant case is analogous to the situation
described in Fortec Constructors, B-179204, May 24, 1974, 74-1 CPD
285. Fortec sought an upward adjustment in the amount of $35,150.
The difference between Fortec’s mistaken bid price and the second low
bid was $173,059. The agency concluded that there was clear and con-
vincing evidence of a mistake, but sufficient evidence had not been
presented as to the bid actually intended.

Upon receipt of the agency’s denial of its correction request, Fortec
filed a protest with this Office. However, during the pendency of the
protest, Fortec agreed to enter into the contract at its mistaken bid

price reserving its rights to the upward adjustment as follows :

The Government and the contractor agree that in the event the Comptroller
General favorably considers the contractor’s claim for an upward revision of
the contract price due to an alleged mistake in bid, the contract price shall be
adjusted in the amount recommended by the Comptroller General. The contractor,
by accepting award pending determination of his claim by the Comptroller
General, expressly waives his rights to withdraw his bid, to disaffirm the contract,
or to terminate performance due to denial of his claim by the Comptroller Gen-
eral, and agrees to perform the contract. It is the intent of the parties that the
contractor shall not be foreclosed from such legal remedies for monetary relief
as may exist following award in connection with mistake in bid claims.

The Fortec decision stated that Chris Berg, Inc. v. United States,
426 F. 2d 314,192 Ct. Cl. 176 (1970), is not applicable to situations like
the instant one where an agency merely denied a requested upward
adjustment in bid price after considering the matter in accordance with
applicable regulations, since the Court of Claims in Chris Berg was
concerned solely with a situation where the agency in violation of
ASPR § 2-406.3, supra, had refused to consider a bidder’s claim for
correction and the bidder entered into the contract at its original bid

price reserving its right to request correction after award. The Fortec
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decision also indicated that Fortec’s acceptance of award at its uncor-
rected bid price subject only to having its claim for upward revision
considered by this Office merely had the effect of preserving Fortec’s
right to have the agency’s determination reviewed and was intended
to give Fortec no more rights than it already had. Such reservations
have been recognized by this Office as a permissible method of guaran-
teeing review of the question of upward adjustment. See B-161024,
July 3, 1967; 49 Comp. Gen. 446 (1970) ; B-176760, January 22, 1973.
Moreover, we have held that in the absence of a protest or some reserva-
tion of rights, the bidder by accepting the award at the mistaken bid
price may be held to have agreed to absorb the error. B-177281, Janu-
ary 23,1973 ; Sherkade Construction Corp., B-180681, October 30, 1974,
74-2 CPD 231.

However, Atkinson contends that Groves’ reservation created specific
rights which it would not have had absent the reservation. Atkinson
states that: (1) the reservation eliminated the rule stated in 4 C.F.R.
§20.2 (1974) “ * * * which requires a disgruntled bidder to protest
an agency action to the General Accounting Office within five days of
learning of that decision” and thus gave Groves a right to a hearing
which it might otherwise not have had; (2) the reservation permitted
GAO review and Groves would have no right to bring suit in court
unless it had exhausted its administrative remedies, i.e., GAO; and (3)
since unlike the Ohris Berg case, supra, the agency did not act in
violation of the regulations, it is doubtful that any forum other than
GAO has reformation jurisdiction ; however, the reservation seemingly
relinquishes this defense to a court action since it provides for the
right to contest the mistake in bid allegations “in any appropriate
forum without prejudice.”

Groves’ request is for equitable relief by way of contract reforma-
tion and, therefore, is not subject to the bid protest procedures.
B-176760, supra. Moreover, we know of nothing that requires a con-
tractor seeking contract reformation to exhaust its remedy in this
Office before bringing an action in court for relief. In that connection,
Groves nas not sought relief from this Office and has instead filed suit
in District Court. For the reasons set forth, Groves’ reservation of
rights did not render the Corps’ award improper.

Accordingly, Atkinson’s protest is denied.

[ B-183705 ]
Equipment—Automatic Data Processing Systems—Computer
Service—Time/Timesharing

Contract for computer time/timesharing services to prime contractor who has
commercial arrangements with potential subcontractors to pay standard per-
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centage of invoice fee for finding buyer of computer time and/or services does
not violate Anti-Kickback Act (41 U.8.C. 51) because commercial arrangement
does not apply and prime contractor receives fee according to sliding matrix
from Government only.

Contracts—Construction—Conflicting Provisions

Conflict between two contract provisions concerning who pays prime contractor’s
fee, subcontractor or Government, is resolved in favor of Government payment
since that interpretation upholds validity of contract in accord with presumption
of legality. Contrary interpretation might lead to conclusion contract violated
Anti-Kickback Act.

Contracts—Negotiation—Competition—Subcontractors

Fact that prime contractor of computer time/timesharing contract may have
developed commercial clientele whose abilities it knows does not unduly restrict
competition since no potential subcontractor is prohibited from submitting pro-
posal which prime contractor must consider.

Contracts—Payments—Contractor’s Fees—Percentage of Fixed-
Price Subcontractor Proposal—Cost-Plus-a-Percentage-of-Cost Con-
tracting Prohibition

Contract payment procedure whereby prime contractor’'s fee is determined as
percentage of fixed-price subcontractor proposal does not violate prohibition of
10 U.8.C. 2306 (a) against cost-plus-a-percentage-of-cost contracting.

Contractors—Fees—Percentage of Subcontractors Invoice—Cost-
Plus-a-Percentage-of-Cost Prohibition

Alternate contract payment procedure, whereby prime contractor’s fee is per-
centage of subcontractor’s invoice, and there is no requirement that subcontractor
submit fixed-price proposal, violates prohibition of 10 U.S.C. 2306(a) against
cost-plus—a-percentage-of-cost since (1) payment is based on predetermined per-
centage rate; (2) percentage rate is applied to actual performance costs; (3)
contractor entitlement is uncertain at time of contracting; and (4) contractor
entitlement increases commensurately with increased performance costs.
Contractors — Fees — Sliding Matrix — Cost-Plus-a-Percentage-of-

Cost Prohibition
Use of sliding matrix for percentage fee determination that has some points at
which fee falls as costs increase does not avoid cost-plus-a-percentage-of-cost pro-

hibition since overall effect of payment procedure is that fee increases and
incentive is to raise costs sufficiently to avoid profit depression.

In the matter of Marketing Consultants International Limited,
December 10, 1975:

Marketing Consultants International Limited (MCI) protests the
award of contract DAHC26-75-D-0008 by the United States Army
Computer Systems Support and Evaluation Agency (CSSEA) to
RMG Enterprises, Ltd. (RMG), for computer time/timesharing re-
sulting from request for proposals (RFP) DAHC26-75-R-0006. The
essential thrust of MCI’s protest is two-fold: (1) contract —0008
violates 41 U.S. Code § 51 (1970) (the Anti-Kickback Act), because
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it permits a subcontractor to pay a fee or commission to a prime con-
tractor for purposes of obtaining a subcontract; and (2) the contract-
ing arrangement is an undue restriction on competition because only
firms that agree to pay a fee or commission to the prime contractor
will be allowed to compete.

Section E of contract —0008 contains 9 line items for computer time
of a specified computer and equipment and required prices therefor
on two bases: (a) sub-clin AA, where the contractor, at the initiation
of the contracting officer, solicits subcontractor proposals and submits
at least two firm fixed-price offers for evaluation and selection by the
CSSEA for a fixed fee of $10; and (b) sub-clin AB, where the con-
tractor directly places an order for computer time, causes the task
required by the contracting officer to be accomplished and submits an
invoice to the CSSEA for payment. CSSEA included the following
clauses in contract —0008:

E.3 The contractor (Time Brokers-South) charges no direct fee for their services
under this contract from the customer (The United States of America), but
receives compensation in the form of a commission from the seller. Through
prior written contracts, sellers of computer time and timesharing have agreed
to charge Time Brokers-South customers the same rate as they would charge
any other customer buying their services. The seller of the computer time
would then absorb the contractor’s commission as part of his marketing over-
head. The commission or fee received by the contractor shall be in accord-
ance with, and at the rates shown in the “payment clause’”’ located in Sec-
tion J., paragraph 4 of this contract.

* * * * * * *
J.4 PAYMENT—
® ¥ * % * ® »

b. The contractor receives compensation for his services as part of the
sellers standard rates which he charges any other customer buying his
service. Because of this unique situation, the contractor most likely will not
receive compensation for all orders placed. However, on any orders in which
a fee is received by the contractor, the following parameters shall govern
payment of, and invoicing by, the contractor.

1. Since the contractor’s standard commission from sellers of computer
time is 12149, regardless of volume, the contractor shall invoice the
Government indicating that commission, but receiving compensation from
the Government in accordance with the following matrix :

Hzxample of invoice to contractor:

Sellers invoice for services_ . e $100. 00

1215 percent commission to contractor.__________________ 12. 50
Net to seller - e $87. 50
Ezamples of invoice to Government:

Sellers invoice to Government___ . __ . __________ $87. 50

Plus fee 13.5 percent (see below) . ________ 11. 90

Government pays contractor___ $99. 40
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Percentage fee—

reimbursed
Dollar value of invoice:
0 to $24,999.99 13. 51
$25,000 to $49,999.99 - : 11
$50,000 to $74,999.99 e 8.5
$75,000 and UP- oo e B

2. Under no circumstances shall the contractor receive compensation for
more than the seller’'s standard charges for services.

3. The Government shall have access to the contractor’s records, not-
withstanding all the terms of this contract, to verify that the contractor
is adbering to the above guidelines.

4. Under NO circumstances shall the contractor receive any reimburse-
ment, fees, or commissions from anyone other than the Government. (See
ASPR 7-103.20 “covenant against contingent fees 1958 JAN.”

RMG?s proposal as submitted contemplated reimbursement on the
same terms and conditions upon which it is reimbursed on its com-
mercial transactions. During the course of negotiations, it became ap-
parent to CSSEA that there were significant problems with that ar-
rangement. Consequently, in order to avoid any possible violation of
the Anti-Kickback Act, the method of RMG’s invoicing procedure
and receiving its fee was changed to that in the above clauses. One of
the changes was from a straight 124-percent commission or fee on
volume to the above sliding matrix. In this regard, section 10 of
amendment 0001 to the RFP specifically indicated that a proposal
using a sliding matrix based on the amount of machine time secured
per task order was permissible.

Salient portions of RMG’s standard commercial agreement indicate
that sellers of computer time who enter into such a brokering arrange-
ment with RMG bind themselves to pay RMG a commission of 121/5-
percent of the amount billed to buyers of computer time located by
RMG. The seller further agrees that it will charge only one uniform
rate schedule for all buyers of its time and services, subject to variation
for volume, whether or not located by RMG.

The applicable language of the Anti-Kickback Act provides:

The payment of any fee, commission, or compensation of any kind or the
granting of any gift or gratuity of any kind, either directly or indirectly, by or
on behalf of a subcontractor * * * to any officer, partner, employee, or agent
of a prime contractor holding a negotiated contract entered into by any depart-
ment, agency, or establishment of the United States for the furnishing of sup-
plies, materials, equipment or services of any kind whatsoever; or to any such
prime contractor * * * either as an inducement for the award of a subcontract
or order from the prime contractor or any subcontractor, or as an acknowledge-
ment of a subcontract or order previously awarded is prohibited * * *,

Initially, it appears that sections E.3 and J.4 express conflicting
statements as to who pays RMG and the manner in which any fee is
determined. This apparent conflict may not be resolved by the Order
of Precedence clause of the contract. When construing the various sec-
tions of a contract, preference is accorded that interpretation which
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upholds the validity and harmony of the contract clauses. It i1s pre-
sumed that the contract as written is legal, and that interpretation
which does not ascribe illegality to the contract is preferred. B-163663,
May 24, 1968.

Applying the foregoing to the instant case, one must read section J.4
as qualifying E.3. Not only does the text of E.3 itself contemplate
resort to section J.4 for determining the method of computing RMG’s
fee, but the reference to another section in the body of X.3 may be
taken as an implication that it was not intended to stand by itself.
Further, without considering the impact of J.4, payments contem-
plated in section E.3 by the subcontractors to RMG standing alone
might be construed to be a violation of the Anti-Kickback Act’s pro-
hibition against a subcontractor paying a fee to its prime contractor.
Thus, in order to uphold the validity of section E.3, the salutory provi-
sion of section J.4 must apply. When reading the two provisions
together, as intended, it becomes apparent that section J.3 was a state-
ment of recognition of RMG’s commercial dealings that necessitated
the specified payment procedure which precluded reimbursement to
RMG from anyone other than the Government. Further, while section
E.3 is a general statement of policy and recognition of an existing situ-
ation, section J.4 provides specific guidelines to be followed, as well
as a step-by-step example.

CSSEA cites Howard v. United States, 345 F.2d 126 (1st C.C.A.,
1965), to indicate that there are three essential elements that render
subcontracting arrangement violative of the Anti-Kickback Act: (1)
the parties are within the class covered by the statute; (2) the contract
is a type covered by the statute; and (3) the prohibited payment, as
defined in the statute, is accepted with knowledge of its nature and
purpose, i.e., to induce the award of subcontracts.

We agree with CSSEA that there is no doubt that the first two ele-
ments are present here:.(a) the parties are the prime contractor and
prospective subcontractors of the United States; and (b) the contract
was negotiated by the United States for the furnishing of supplies, ma-
terials, equipment or services of any kind whatsoever. CSSEA main-
tains that, under the terms of the contract, the third element is wholly
lacking. CSSEA notes that the payment procedure quoted, supra, at
section J.4, makes payment of the prime contractor’s fee flow only
from the Government. Thus, it is asserted that no payment is made by
the subcontractor to the prime contractor, either directly or indirectly,
for the purpose of inducing an award. CSSEA finds further support
for this position in the fact that RMG is bound to secure, and present
to CSSEA for its selection, at least two fixed-price offers from time
sellers (subcontractors). The option of the Government to select either
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of the proffered proposals, or reject them both, is seen as a fatal break
in any chain of inducement for the prime contractor to award the
subcontractor a contract. ,

At this juncture, it i1s important to emphasize that the contract
calls for two separate tasks for RMG to perform. Under sub-clin AA,
RMG, for a stipulated fee of $10, is required to find and present to
CSSEA for its selection, at least two firm-fixed price offers from re-
sponsible sources. Upon completion of the foregoing, RMG has sub-
stantially fulfilled its responsibilities under sub-clin AA. If the
Government does not proceed to performance under sub-clin AB,
RMG receives only its fee of $10. If the Government accepts one of the
proposals and causes a task order to be issued under sub-clin AB, then
RMG receives its fee only according to the sliding matrix. Under sub-
clin AB, upon receipt of a task order from the contracting officer,
RMG is required to (1) place an order with either a subcontractor of
its own selection (e.g. where an urgent requirement necessitates by-
passing sub-clin AA), or the subcontractor selected by CSSEA under
sub-clin AA; (2) cause the order to be performed; (3) submit an in-
voice directly to the Government for the total services performed in the
manner stipulated in section J of the contract; and (4) receive pay-
ment from the Government.

In the case of selection of a subcontractor under the sub-clin AA
followed by sub-clin AB situation, we agree with CSSEA that the
intervention of the Government in the ultimate selection process acts
to wrest from the prime contractor a substantial degree of control
in being able to cause awards of subcontracts to particular firms. With
this lessening of autonomy, the incentive of a subcontractor to attempt
to illegally influence also lessens. In any event, since in this situation
the Government, not the prime contractor, makes the selection, no
violation of the Anti-Kickback Act is evident.

Where an urgent requirement necessitates bypassing sub-clin AA
and the Government plays no part in the selection process, the legality
of the contracting procedure turns upon another consideration. The
absence of a payment by the subcontractor to the prime contractor takes
the matter out of the sphere of evil the Anti-Kickback Act was de-
signed to prevent. The evil is the influence on the judgment and cor-
ruption of the procurement process, presumptively borne economically
by the Government (see United States v. Acme Process Co., 385 U.S.
138 (1966) ).

The required payment procedure of section J.4 avoids the problem.
The example procedure contained in the section shows that the sub-
contractor’s invoice to the prime contractor reflects the total for the
service including the 1214 percent commission. RMG and sellers
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(subcontractors) of computer time, between whom the commercial ar-
rangement of paying RMG a 1215 percent commission exists, have
agreed previously that the sellers would charge RMG buyers and non-
RMG buyers one standard charge. Since the one standard charge was
arrived at by absorbing RMG’s commission as part of sellers’ market-
ing overhead (see section E.8), the 1214 percent commission is de-
ducted from the amount of the invoice. RMG, in turn, factors in its fee
according to the sliding matrix by dollar amount of the invoice (after
subtracting the 1214 percent), and submits that amount as its invoice
to the Government. Only the Government pays RMG. This discussion
applies similarly to the above situation where sub-clin AA is followed
by sub-clin AB procedures. In view of this, it is our opinion that the
contract does not violate either the letter or the spirit of the Anti-
Kickback Act because the potential subcontractors pay no fee, either
directly or indirectly, to the prime contractor.

MCT’s next basis of protest is that the subcontracting procedure in
the contract restricts competition. In summary, it is MCI’s view that
it is “Pollyanna” thinking to believe that RMG will contract with
firms other than those that have agreed to execute the 1214 percent
commercial commission arrangement. Thus, if a firm does not care
to pay the extra 1214 percent to its existing charge for computer time,
or absorb that amount in its existing fee structure, it is effectively
restricted from competing to provide the computer time. MCI alleges
that RMG has no incentive to search for sellers of computer time
beyond those firms with whom it has an existing arrangement, even
if the 1214 percent commission is factored out of the seller’s invoice
price, since it will wish to maintain these select firms as continued
clients.

CSSEA advances three reasons why the contract procedure does not
restrict competition. The first is that section J.11 of the contract re-
quires RMG to verify that the subcontractor prices are the most cost-
effective known and available in the marketplace at the particular
time. Second, the payments clause, J.4, encourages competition because
of the sliding matrix. Third, the contract incorporates by reference
Armed Services Procurement Regulation (ASPR) §7-104.40 (1974
ed.), entitled “Competition in Subcontracting” which requires sub-
contractor selection on a “* # * competitive basis to the maximum
practical extent consistent with the objectives and requirements of
the contract.”

While RMG’s commercial arrangements govern its conduct for sale
of computer time to non-Government sources, RMG’s responsibilities
are measured by its contractual commitment with the Government.
As discussed above, the payment procedures and other portions of
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section J.4 have eliminated from consideration the provisions of
RMG’s standard commercial brokerage arrangement. Since RMG is
not dependent upon the seller (subcontractor) for its fee, it is en-
couraged and contractually bound to effectively canvass the market-
place for the best and most effective prices regardless of commercial
affiliation or nonaffiliation. To favor holders of a commercial fee
arrangement to the economic detriment of the Government might very
well be reason to terminate the contract. Furthermore, not only is
there no legal impediment to potential subcontractors’ (not in the
RMG fold) submitting competitive price proposals for potential
consideration but, we believe, the RMG contract would require that
firm to consider and evaluate those submissions.

In reaching this conclusion, we are not unmindful of the language
of clause J.4(b) where it states:

The contractor receives compensation for his services as part of the seller
standard rates which he charges any other customer buying his service. Because
of this unique situation, the contractor most likely will not receive compensation
for all orders placed.

Based on the above, a contract price analyst, before award, was of
the opinion that, when subcontracting with firms other than with
whom it had commercial agreements, RMG would buy computer time
from other sellers and not obtain a fee for that effort. The charge
to the Government would encompass computer processing time only.

We are convinced that this opinion is erroneous. Initially, the
opinion was based upon the proposal as submitted which, prior to
conversion into the contract, envisioned payment in accordance with
a commercial practice. Also, although the quoted language above con-
tained the statement that RMG received its compensation from sellers
of computer time, this notion was dispelled earlier in our discussion
of section E.3 of the contract. The statement that RMG would not
recelve compensation for orders placed with firms who did not hold
RMG’s commercial arrangement is premised on the clause that pre-
cedes it, “Because of this unique situation.” Since this supposed unique
situation involving compensation has been explained away, it follows
that the conclusion based upon it is also not for application. Finally,
the contract price analyst’s interpretation would lead to the conclu-
sion that the contract unduly restricts competition by removing all
economic incentive from RMG to subcontract with firms that have
not signed RMG’s commercial arrangement. We think that any inter-
pretation which envisions the contractor performing a marketplace
search and not receiving compensation for that effort is unreasonable.
We, therefore, conclude that contract —0008 does not unduly restrict
competition.
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The applicability of the provisions of 10 U.S.C. § 2306(a) (1970)
hasbeen raised by CSSEA.

The cost-plus-a-percentage-of-cost system of contracting may not be used.
Subject to this limitation and subject to subsections (b)-(f), the head of an
agency may, 1n negotiating contracts under section 2304 of this title, make any
kind of contract that he considers will promote the best interests of the United
States.

CSSEA maintains that its choice of a brokerage-type contract such
as the one here is permissible and has been sanctioned by the Supreme
Court in Muschany v. United States, 324 U.S. 49 (1945). Prior to any
discussion of the validity of brokerage-type arrangements, as en-
visioned in Muschany v. United States, supra, the first consideration
is whether the contract payment procedure is a prohibited cost-plus-
a-percentage-of-cost type. The underlying intent of Congress in pro-
hibiting cost-plus-a-percentage-of-cost contracts was stated by the
Supreme Court in Muschany v. United States, supra, at pp. 61-62:

The purpose of Congress was to protect the Government against the sort
of exploitation so easily accomplished under cost-plus-a-percentage-of-cost con-
tracts under which the Government contracts and is bound to pay costs, undeter-
mined at the time the contract is made and to be incurred in the future, plus
a commission based on a percentage of these future costs. The evil of such
contracts is that the profit of the other party to the contract increases in propor-
tion to that other party’s costs expended in the performance. The danger guarded
against by the Congressional prohibition was the incentive to a Government
contractor who already had a binding contract with the Government for payment
of undetermined future costs to pay liberally for reimbursable items because
higher costs meant a higher fee to him, his profit being determined by a percentage
of cost. * * * Congress * * * indicated it did not care how the contractor
computed his fee or profit so long as the fee or profit was finally and conclusively
fixed in amount at the time when the Government became bound to pay it by its
acceptance of the bid * * =

We have rendered decisions involving the issue of whether certain
types of contractual arrangements constituted prohibited cost-plus-a-
percentage-of-costs arrangements. C'f. 35 Comp. Gen. 434 (1956) ; 38
id. 38 (1958) ; and 46 d. 612 (1967). The guidelines applicable to this
consideration are: (1) payment is on a predetermined percentage
rate; (2) the predetermined percentage rate is applied to actual per-
formance costs; (3) contractor’s entitlement is uncertain at the time of
contracting; and (4) contractor’s entitlement increases commensur-
ately with increased performance costs.

Counsel for RMG and CSSEA argue for the validity of the payment
procedure on the basis that reimbursement is not on the basis of costs.
Both note that section L of the contract incorporates by reference only
ASPR clauses applicable to fixed-price service contracts, Further sup-
port is cited at sections E.1, E2, H2, J4, J.9, J.10, and J.11 of the
contract.

We agree with both counsels, but only to the extent that the sub-clin
AA followed by sub-clin AB situation is involved. As regards this
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situation, subcontractor proposals are submitted on a fixed-price basis.
RMG’s commission is computed as a percentage of that fixed price.
Therefore, sub-clin AA does not involve a cost-type contract subject
to the prohibition of 10 U.S.C. §2306(a) (1970) since the amount
of the contract is known to the Government at the time it selects a
proposal. In our view, both RMG and CSSEA incorrectly apply the
fixed-price requirements of sub-clin AA to direct sub-clin AB orders.

Direct sub-clin AB orders, on the other hand, permit RMG to select
a subcontractor and proceed with the work before an invoice is sub-
mitted. In this procedure, there is no requirement that RMG receive
a fixed-price proposal. CSSEA does not review any proposals prior to
receiving RMG’s invoice. The invoice submitted to the Government
shows only the subcontractor’s total price (minus the aforementioned
1214 percent fee), RMG’s sliding matrix fee, and a total. In this light,
we conclude that RMG’s sliding matrix fee has been calculated as a
percentage of the subcontractor’s invoice which, of course, includes
its costs.

In our opinion, the presence of the first element listed above con-
stituting a cost-plus-a-percentage-of-cost contract for direct sub-clin
AB situations is clearly present.

The second element is present in that the predetermined percentage
rate is applied to actual performance cost. The invoicing procedure of
_subsection J.4(b) shows that the sliding matrix fee rate is applied to
the subcontractor’s invoice including the performance costs presented
to the prime contractor prior to submission to the Government.

The third element is that the contractor’s entitlement is uncertain
at the time of contracting. CSSEA argues the applicability of Mus-
chany v. United States, supra, on this element. In that case, the Gov-
ernment agreed to pay a broker a 5-percent commission of the pur-
chase price for certain lands upon which the broker obtained options
for the Government. The Supreme Court found this arrangement
outside the scope of a similar cost-plus-a-percentage-of-cost prohibi-
tioni primarily because the Government had to approve the option
price before the contract was consummated. Thus, the contractor’s
entitlement was ascertainable and certain at the time of contracting.
This is the sub-clin AA followed by sub-clin AB situation. However,
without the required Government review found in that situation be-
fore RMG places an order with a subcontractor in a direct sub-clin
AB situation, the Government does not know the amount of the order
until it receives the invoice from RMG. Thus, the third element is
present.

As to the application of the fourth element, it is conceivable that
RMG may receive a smaller fee as the subcontractor’s costs rise. This
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may occur for tasks that just cross the percentage demarcation lines.
For example, if the subcontractor invoice is $24,900, RMG’s fee under
the sliding matrix would be 13.5 percent of that amount, or $3,361.50.
If the subcontractor costs just cross the $25,000 percentage cut-off to
which an 11-percent fee applies, RMG would receive $2,750. A singilar
fee reduction appears at each breaking point in the sliding matrix at
$25,000 intervals.

We recognize the foregoing, but do not consider that it cures an
otherwise prohibited method of computing payments. The overall
thrust of the payment method is that RMG receives a larger fee the
greater the subcontractor invoice. The incentive, therefore, is for great-
er subcontractor costs. While it is true that RMG’s fee may decrease
as the subcontractor costs cross the $25,000 increments, the incentive, in
that situation, is to have the subcontractor costs increased sufficiently
to avoid that profit depression. We therefore conclude that the method
of payment for orders issued directly pursuant to sub-clin AB is
prohibited by 10 U.S.C. § 2306(a) and the contract to the extent that
it permits the method of payment is void.

Accordingly, any outstanding obligations which arose pursuant to a
direct sub-clin AB order may be paid on a guantum meruit basis. See
38 Comp. Gen., supra. If upon review, CSSEA determines that its
needs cannot be fulfilled without resort to direct sub-clin AB tasks,
and that portion of the contract is not severable from sub-clin AA fol-
lowed by sub-clin AB tasks, the latter portion should be terminated
for the convenience of the Government and the requirement resolicited.

The foregoing renders it unnecessary to discuss the general validity
of this type of brokerage contract.

In view of the above, this decision is being transmitted by letters of
today to the congressional committees named in section 232 of the
Legislative Reorganization Act of 1970, Public Law 91-510; 31 U.S.C.
1172.

[ B-180010 ]

Arbitration—Award—Punitive Damages

Grievance charged violation of provision in collective bargaining agreement
that consultants would not be hired to perform work that could be performed by
agency employees. Agency stipulated that it had violated agreement but refused
union’s demand that consultant repay salary to U.S. Treasury. Prior to arbitra-
tion hearing, the consultant resigned. Arbitrator’s award of punitive damages
to be paid by agency to union may not be implemented since there is no authority
to award punitive damages against the United States or one of its agencies.

In the matter of an arbitrator’s award of punitive damages, Decem-

ber 11, 1975:

This decision is in response to a request from the Director of the
Community Services Administration (hereinafter referred to as the
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“agency”) as to whether it may disburse appropriated funds to im-
plement an arbitrator’s award of punitive damages to be paid by the
agency to the union local (FMCS Case #74K07852, J. Lawrence
McCarty Grievance). The Federal Labor Relations Council has also
requested a decision whether the arbitrator’s award (Office of E'co-
nomic Opportunity and American Federation of Government Em-
ployees, Local 2677 (Doherty, Arbitrator), FLRC No. 75~A-23) vio-
lates applicable law.

The facts in this case, which for the most part are not in dispute, are
as follows. On July 28, 1973, Mr. J. Lawrence McCarty was employed
by the Office of Economic Opportunity (now the Community Services
Administration) as a consultant. On December 7, 1973, Local 2677
of the National Council of OEO Locals, American Federation of
Government Employees (hereinafter the “union”), filed a grievance
with the agency alleging that Mr. McCarty’s employment was in viola-
tion of section 4 of the September 11,1978 Amendment to the National
Agreement between the agency and AFGE which provides:
SECTION 4. CONSULTANTS AND EXPERTS. Consultants and experts will
not be used to perform work that could be performed by OEQ employees, and
prior to any such employment, the union will be appraised as to the person, his
qualifications for the position and the role this person is to perform.

The union sought Mr. McCarty’s immediate removal, reimbursement
of his salary to the U.S. Treasury, and an assurance that the agency
would not hire any other consultants in violation of this provision.

The agency refused the union’s request for arbitration and sought
a decision from the Labor-Management Services Administration (De-
partment of Labor) as to whether the matter was arbitrable. The
parties were advised on February 14, 1974, that the matter was ar-
bitrable, and an arbitration hearing was held on April 10, 1974. The
agency stipulated that it had violated section 4 of the National Agree-
ment, but it noted that Mr. McCarty had resigned from the agency
on March 15, 1974. The record also indicates that the Civil Service
Commission directed the agency on April 11, 1974, to terminate Mr.
McCarty’s appointment on the ground that he was not performing
proper consultant work.

The arbitrator’s opinion and award, dated January 22, 1975, stated
that neither the union nor any employee in the bargaining unit could
show any direct damage as a result of the agency’s admitted violation
of the collective bargaining agreement. Nevertheless, the arbitrator
concluded that the agency had not complied with the letter or the
spirit of the agreement, and he, therefore, sought to fashion a remedy
to undo any harm done and to ensure speedy and fair resolutions of
future grievances of this type. After rejecting several suggested rem-

202-114 O - 76 = 5
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edies, he directed the agency to pay the union a penalty payment, as
follows (Opinion and Award, p.7) :

It is my decision that the Agency pay over to the Union an amount equal to
five consulting days at the rate paid to McCarty. Such funds may be uspd by
the Union for any purpose which is of direct benefit to a}ll employees in the»
bargaining unit regardless of their membership in the Union. I further direct
that the Agency shall have a report on how these funds are spent so that they
may assure compliance with this award.

The arbitrator stated that such an award was “consonant with the
guidelines set by arbitrators in the non federal sector” and was not
strange to the Federal sector in that :

The applicable agreement in this case providing as it does for assessment of
the Arbitrator's fee is a direct monetary payment on the employee’s behalf
by the Agency as a form of penalty, and such payment inures directly to the
Union for the benefit of all employees.

The Community Services Administration filed a petition for review
with the Federal Labor Relation Council which was accepted, and the
Council issued a stay of the arbitrator’s award on April 16, 1975.

Executive Order 11491, as amended, 3 C.F.R. 254 (1974), governs
labor-management relations between agencies of the Executive branch
and Federal employees and organizations representing those em-
ployees. Section 12 provides, in pertinent part:

SEC. 12 Basic provisions of agreements. Each agreement between an agency
and labor organization is subject to the following requirements—

(a) in the administration of all matters covered by the agreement, officials
and employees are governed by existing or future laws and the regulations of
appropriate authorities, including policies set forth in the Federal Personnel
Manual; by published agency policies and regulations in existence at the time
the agreement was approved; and by subsequently published agency policies
and regulations required by law or by the regulations of appropriate authorities,
or authorized by the terms of a controlling agreement at a higher agency
level * * =, A

The arbitrator in his opinion and award states that the payment of
damages is consonant with the guidelines set by arbitrators in the non-
Federal sector. However, there are fundamental differences between
the objectives of and the authorities governing collective bargaining in
the private and Federal sectors. See 54 Comp. Gen. 921 (1975). As
noted above, under Executive Order No. 11491 all Federal sector
collective bargaining agreements are subject to existing or future laws
and regulations. Therefore, where an arbitrator’s award is not author-
ized under such laws or regulations, it may not be implemented.

In the absence of any finding of direct damage to the union or any
employee as a result of the agency’s violation, we believe the award
must be characterized as a penalty or punitive damages. We find no
authority for awarding punitive damages against the United States
or one of its agencies. Missouri Pacific Rairoad Co. et al. v. Ault, 256
U.S. 554 (1921); Painter v. Tennessee Valley Authority, 476 F. 2d
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943 (5th Cir. 1978) ; Littleton v. Vitro Corporation of America, 130
F. Supp. 774 (N.D. Ala. 1955) ; Wilscam v. United Scates, 76 ¥. Supp.
581 (D.Hi. 1948). In addition, the Federal Tort Claims Act specifically
excludes recovery for punitive damages. 28 U.S.C § 2674 (1970). It 1s,
therefore, not legally permissible for the agency to pay to the union
a sum amounting to $500 which has been awarded in the nature of
punitive damages. Nor can the award be sustained as an assessment
of the arbitrator’s fee because it is clearly intended as a penalty,
entirely separate from the arbitrator’s fees and expenses.

Accordingly, it is our decision that the arbitrator in this case ex-
ceeded his authority in ordering the agency to pay the union for 5 days
of consultant’s pay, and the award may not be implemented.

[ B-90867 1

Experts and Consultants—Compensation—Rates—Dollar Limita-
tion

The maximum pay rate for experts and consultants employed under Public Law
88-633, as amended, may not exceed $100 per day, despite agency for International
Development’s (AID) administrative determination to the contrary. Public Law
91-231 does not make the specific dollar limitation obsolete, and AID may not
rely on 5 U.S.C. 3109 as authority to pay those employees at higher rates. Also,
legislative histories of acts increasing the maximum amounts payable to experts
and consultants of other agencies with similar dollar limitations indicate neces-
sity of legislation to increase $100 ceiling.

In the matter of pay rates for experts and consultants employed
incident to activities of Agency for International Development,
December 12, 1975:

The Department of Agriculture has requested reconsideration of
our decision B-90867, May 17, 1971, holding that it could not pay ex-
perts and consultants in excess of $100 per day when they were em-
ployed by the Department in carrying out activities financed by the
Agency for International Development (AID).

The Department explains that, in carrying out various activities
financed by AID, it operates under the delegated authorities of the
Foreign Assistance Act of 1961, Public Law 87-195, 75 Stat. 424, as
amended. One of these authorities is section 626 (a), as amended, 22
U.S. Code § 2386 (a) (1970), which permits the employment of experts
and consultants at a rate not in excess of $100 per day. Section 626 (a)
applies to experts and consultants employed under the authority of 5
U.S.C. §3109 (1970). The latter, in subsection (b) provides for the
rate of compensation payable to experts and consultants as follows:

* * * an agency * * * may pay a rate for services under this section in ex-
cess of the daily equivalent of the highest rate payable under section 5332 of
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this title only when specifically authorized by the appropriation or other statute
authorizing the procurement of the services.

The highest rate payable under 5 U.S.C. § 3109 (1970) has been held
to be the rate at the top step prescribed for level 15 of the GS scale.
29 Comp. Gen. 267 (1949) ; 43 id. 509 (1967) ; 51 id. 224 (1971). Our
decision was requested since that rate exceeds $100 per day and since
AID has taken the position that experts and consultants hired pur-
suant to the provisions of section 626 (a) may be paid at the maximum
rate of GS-15, now $138.48 per day.

Our decision B-90867, May 17, 1971, recognized that the purpose
of section 626(a), as amended by Public Law 88-633, approved Oc-
tober 7, 1964, was to authorize AID to pay experts and consultants at
rates in excess of the top rate of the GS-15 scale at the time of its
enactment. Despite the fact that at the time of our 1971 decision the
per-day rate for the top step of GS-15 was $121.28, we ruled that the
$100 limit still applied. Although the purpose of the statutory provi-
sion was to authorize payment to the experts and consultants in
question at rates in excess of that for the top of grade GS-15, it also
showed an intent to reserve the fixing of the specific rate limitation
to the Congress. Moreover, the authority conferred by Public Law
88-633 to permit payment at rates not in excess of $100 per day to
experts and consultants was completely independent of the authority
in 5 U.S.C. § 3109 to permit payment to experts and consultants gen-
erally at rates not in excess of the rate for GS-15. See B-147212,
October 4, 1961.

On the other hand the General Counsel for AID, in a memorandum
dated April 23,1970, was of the opinion that as a result of the Federal
Employees Salary Act of 1970, Public Law 91-231, approved April 15,
1970, 84 Stat. 195 (5 U.S.C. 5332 note), and Executive Order 11524,
April 15,1970, 35 Fed. Reg. 6247, that part of section 626 (a) limiting
the pay of experts and consultants employed by AID was rendered
obsolete. The General Counsel stated that the intent of Congress was
that the experts and consultants in question were to be paid in excess
of the rate for the top step of GS-15. He also stated that experts and
consultants paid in accordance with the provisions of 5 17.S.C. § 3109
(1970) were to be paid at rates not in excess of the GS-15 top rate
unless a higher rate was authorized by some other provision of law.
Since the top rate of GS-15 was at the time higher than the $100
specified in section 626 (a), the General Counsel concluded that AID
could rely on the authority of 5 U.S.C. § 3109 (1970) to provide maxi-
mum daily rates of compensation not in excess of the highest rate for
the top step of GS-15.
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However, a review of the pertinent legislative and administrative
history of these and relevant other pay provisions does not support the
ATD General Counsel’s viewpoint.

The Foreign Assistance Act of 1961, supra, in section 626(a) orig-
inally authorized the hiring of consultants at a rate not to exceed $75
per day. This limit was raised in 1964 to $100 per day by section 302
(b), Act of October 7, 1964, Public Law 88-633, 78 Stat. 1009, 1014.
In 1969 the House of Representatives proposed to amend the 1964
authorization section to substitute the per-day rate of the top step of
GS-18 as the maximum rate for consultants. The purpose of this
proposed change was stated in H.R. Report No. 91-611, 91st Cong.,
1st Sess. 55 (1969), as follows:

(b)—Compensation of experts and consutants

Subsection (b) [of H.R. 14580, section 4] amends section 626(a) of the act to
provide that the compensation of experts and consultants employed under this
provision shall not exceed the highest per diem equivalent of a grade GS-18
Government employee under the general schedule. This amendment replaces the
fixed maximum per diem rate (present $100) with a sliding rate in order to avoid
the necessity of amendments each time Government salary levels are changed. At
present salary levels, the maximum per diem compensation for such experts and
consultants would be $129.

This provision, however, was not included in either the Senate or
Conference version of the bill. See S. Report No. 91-603, 91st Cong.,
1st Sess. (1969), and Conf. Report No. 91-767, 91st Cong., 1st Sess.
(1969). Nor was it contained in the final bill, enacted as the Act of
December 30, 1969, Public Law 91-175, 83 Stat. 805 (22 U.S.C. 2162
note). Thus, in 1969, the House of Representatives, at least, felt that
the $100 limit still applied to AID consultants, and that periodic
amendments were needed if the limit was to be changed. This action,
without more, leads us to believe that the stated limit is still effective.

A number of different Executive agencies have had dollar limita-
tions imposed upon their authority to hire experts and consultants.
We, of course, have issued a number of decisions upon the subject as
well. An examination of this administrative experience will also help
to ascertain the continued validity of the dollar amount limitations in
question here.

Both the National Aeronautics and Space Administration (NASA)
and the Department of Transportation have had dollar limits im-
posed upon them. They too attempted to amend the laws but, unlike
AID, they were successful. They based their proposed amendments on
the view that they were bound by the $100 limit applicable to them,
despite the existence of the act cited by AID as rendering such limits
obsolete. Compare the Act of October 15, 1966, Public Law 89-670,
80 Stat. 931 § 9(b) (49 U.S.C. 1659(b)), with the Act of August 22.
1972, Public Law 92-398, 86 Stat. 580 § 314 (Department of Transpor-
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tation Organic Act with Appropriations Act raising the ceiling). With
regard to the NASA limitation see Hearings on H.R. 12689 before
the Committee on Science and Astronautics, 93d Cong., 2d Sess., Part
I, pages 206-207; and S. Report No. 93-818, 93d Cong., 2d Sess. 135
(1974). Also, although AID ruled its dollar limit obsolete, NASA
requested the Congress to change the same limit applicable to them.
This was done by the Act of June 22,1974, Public Law 93-316, 88 Stat.
243 § 6, with no Member of Congress objecting to NASA’s testimony
that the $100 limit still applied. It is unreasonable to assume that Con-
gress would have effected this change without protesting that NASA
was misinterpreting the law, or stating that the general authority in
5 U.S.C. §3109 (1970) was sufficient to permit the agency to pay its
experts and consultants rates higher than $100 per diem. This is es-
pecially true in light of the following statement in S. Report No. 93-
818, supra, at page 135 :

Section 6. Section 6 amends section 203 (b) (9) of the National Aeronautics and
Space Act of 1858 (42 U.S.C. 2473 (b) (9)) so as to substitute (1) “5 U.8.C. 3109”
for ‘“section 15 of the Act of August 2, 1946 (5 U.S.C. 55a),” and (2) “but at rates
for individuals not to exceed the per diem rate equivalent to the rate for GS-18;”
for “at rates not to exceed $100.00 per diem for individuals :”

The purpose of this amendment is to permit NASA to hire, in accordance with
5 U.S.C. 8109, the temporary or intermittent services of experts or consultants,
or organizations thereof, including stenographic reporting services, at rates for
individuals not in excess of the daily equivalent of the rate for GS-18 under the
General Schedule. Such rate is at present in excess of the $100.00 per diem now
authorized by the section 203(b) (9) being amended.

Again, we have an instance where it can be reasonably said that Con-
gress demonstrated its belief that the specific dollar limitations were
still in force.

In addition to the above-mentioned authority, we have been in-
formally advised by the Civil Service Commission that its interpreta-
tion of the applicable laws coincides with ours.

Since the $100 maximum rate in section 626(a) has not been ex-
pressly repealed, the opinion of the General Counsel of AID is tanta-
mount to saying that the limitation was repealed by implication. In
view of our foregoing analysis, it is therefore again appropriate to
follow the:

* % # ogtablished rule of statutory construction that a later general statute
is not to be construed as affecting the operation of an earlier special statute unless
the special statute is expressly repealed, or is so wholly inconsistent with the
general statute that its repeal must of necessity be implied. 21 Comp. Gen. 273,
278 (1941).

Such repeals by implication are not favored, nor will such repeals
be found unless a clear legislative intent to do so can be found. United
States v. Georgia-Pacific Company, 421 F.2d 92, 102 (9th Cir. 1970) ;
United States v. Borden Co., 308 U.S. 188, 198-199 (1939) ; Morton v.

Mancari, 417 U.S. 535, 351 (1974). As demonstrated above, no clear



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL h71

legislative intent to repeal the $100 limit by implication appears in
the instant situation. See also B-183922, August 5, 1975, applying a
similar rule precluding the use of generally appropriated funds for
uses covered by specific appropriations acts.

It is our opinion that AID is not legally authorized to pay experts
and consultants more than the $100 per day permitted by the statute.
This follows for three main reasons. First, the statutes cited by AID
were not intended to cover the types of employees in question. Second,
continued congressional and administrative interpretations are di-
rectly contrary to AID’s position. Finally, general legal authority
refutes AID’s repeal by implication of the specific limitation embodied
in section 626(a) of the Foreign Assistance Act of 1961, as amended,
supra.

In view of the above, and affirming our earlier decision to the
Secretary on this matter, we again conclude that the experts and
consultants in question may only be paid up to a maximum of $100
per day.

[ B-183293 J

Bidders—CQualifications—Prior Unsatisfactory Service—Tenacity
and Perseverance

Contracting officer’s determination that bidder is nonresponsible because of a
lack of tenacity and perseverance based on bidder’s poor performance on recent
contracts is sustained notwithstanding Small Business Administration’s (SBA)
appeal of that determination which was denied by head of agency. Fact cited by
SBA that bidder’s performance record recently had shown marked improve-
where record indicates that decrease in number of bidder’s delinquent contracts
resulted from delivery date extensions granted by Government and completion

of already delinquent contracts rather than from bidder’s tenacity and persever-
ance.

In the matter of Consolidated Airborne Systems, Inc., December 16,

1975:

Consolidated Airborne Systems, Inc. (CAS), a small business con-

cern, was the low bidder under invitation for bids (IFB) DAAAJO1-
74-B-0473 (PIB), issued by the Army Aviation Systems Command
(AVSCOM), ror furnishing of 47 test set indicators and related
equipment. However, CAS was declared nonresponsible pursuant to
Armed Services Procurement Regulation (ASPR) § 1-903 (1974 ed.),
because of past unsatisfactory performance due to its failure to apply
the necessary tenacity and perseverance to overcome deficiencies in
performance and meet delivery schedules on prior contracts.

CAS maintains that it was the low responsive, responsible bidder
and, as such, should receive the award. The protester contends that
certain deficiencies in performance were not its fault and resulted from
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. circumstances beyond its control. In support of its position, CAS

submitted an analysis of each of its delinquent contracts to establish
that delays in performance were not the result of its failure to apply
the necessary tenacity and perseverance. CAS also protests AVSCOM’s
withdrawal of the matter from SBA consideration relative to the
possible issuance of a certificate of competency (COC) as to its capacity
and credit to perform any resultant contract. Award to the second
low bidder, Simmonds Precision, has been withheld pending resolution
of CAS’ protest.

The administrative record indicates that following the opening of
bids, AVSCOM requested that the Defense Contract Administration
Services District (DCASD), Garden City, New York, perform a pre-
award survey of CAS. The report submitted by DCASD on October
24, 1974, recommended that “no award” be made to CAS primarily
on the basis that the survey revealed CAS was unsatisfactory in the
areas of performance and ability to meet the delivery schedule of
the contemplated contract. Specifically, in regard to CAS’ past per-
formance record, the survey revealed that of the 101 contracts com-
pleted by the bidder during the period January through June 1974,
27 were performed in a delinquent status. While CAS’ deteriorating
performance record was attributed in part to late vendor deliveries
and poor in-house planning, the report emphasized that surveillance
during performance on prior contracts indicated that the contractor
had not made any effort to improve performance by instituting pro-
cedures to overcome its deficiencies. However, on the basis of repre-
sentations by the protester following the survey that it had sufficient
back-up to support an affirmative preaward survey, the contracting
officer requested a second survey. The findings of this survey dated
December 17, 1974, were also negative in the same areas as in the
previous survey with the additional information that CAS was de-
linquent on 11 of the 23 contracts it had completed during the months
of October and November. Furthermore, the report indicated that
CAS had 79 active contracts under DCASD’s administration of which
21 were due for delivery and were delinquent. The preaward survey
team cited the same reasons for CAS’ poor performance record and
emphasized that due to the bidder’s prior history of poor in-house plan-
ning and vendor control, it lacked confidence in the bidder’s ability
to meet the delivery schedule of the proposed contract.

CAS took exception to the negative findings of the above survey
and in a letter dated December 30, 1974, forwarded additional sup-
porting documentation to AVSCOM respecting its responsibility for
the subject procurement. Consequently, a partial re-survey was re-
quested by the contracting officer in the areas of purchasing and sub-
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contracting (Item 5), performance record (Item 12) and ability to
meet required schedule (Item 13). This re-survey confirmed the nega-
tive findings of the two previous surveys. Specifically, the survey
report indicated that the additional information submitted by the
bidder did not cover all the subcontracted items. This unsatisfactory
rating in the area of purchasing and subcontracting in conjunction
with the bidder’s poor performance record on both past and present
Government contracts and its failure to take positive steps to rectify
the situation, led DCASD to conclude once more that CAS would not
be able to meet the proposed contract’s delivery schedule, and thus
it recommended “no award.”

On the basis of these negative preaward surveys, the contracting offi-
cer made a determination that CAS was nonresponsible because it did
not meet the minimum standards for responsibility set forth in ASPR
§§ 1-902 and 1-903 (1974 ed.). Pursuant to ASPR § 1-705.4 (c), the
contracting officer (on January 81, 1975) referred the matter of CAS’
responsibility to SBA for consideration of the issuance of a certificate
of competency. However, shortly thereafter, upon the recommenda-
tion of DCASD and AVSCOM’s Production Technical Services, fol-
lowing CAS’ meeting at DCASD at which time new information was
introduced, the contracting officer requested that DCASD conduct a
second partial re-survey of the bidder in regard to items 5, 12, and 13.
Although the survey resulted in CAS being rated satisfactory in the
area of purchasing and subcontracting, DCASD, for the fourth time,
recommended that no award be made to CAS on the basis of the
unsatisfactory findings regarding the bidder’s performance record and
ability to meet the delivery schedule. The report read in pertinent part:

PERFORMANCE RECORD: Unsatisfactory

Consolidated Airborne Systems has seventy-eight (78) active Government con-
tracts under administration of this office. Thirteen (13) contracts are open due
for delivery and are delinquent. * * *

In the 5 Dec 1974 PAS (83309A4D007) nine of the * * * thirteen contracts
were scheduled to get well (according to the proposed contractor’s forecast) dur-
ing the period 12/31/74-1/31/75. Of these nine, none got well and the get well
dates depicted are a ‘“best estimate” forecast developed by the Industrial
Specialist because of the absence of definitive information.

The past performance record is as follows :

PERIOD CONTRS. COMPL. # DELINQ.
Apr-Jun 74__ . ______._ 46 10
Jul-Sep 74 . 0 0
Oct-Dec 74__ . ________. 23 11
Jan 75 - oo 18 ’ 8

The foregoing reflects an unsatisfactory performance record on the part of
Consolidated Airborne Systems. This poor performance record is based on a lack
of in-house coordination, poor in-house planning and late vendor deliveries.
Continuing production surveillance has revealed the contractor has neglected
to develop meaningful corrective measures to improve his present unsatisfactory
record. On numerous occasions contractor representatives have failed to provide

202-114 O =76 - 6
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the Production Division with up-to-date contract status and accurate Milestone
charts. Therefore, because of the foregoing, it is the opinion of the Industrial
Specialist that award of this contract will seriously compromise his existing
Government contractual backlog.

ABILITY TO MEET REQUIRED SCHEDULE: Unsatisfactory

The proposed bidder produced a phase planning chart showing elements
of manufacture that were within the time constraints of the IFB. However,
because of the contractor’s poor overall performance record, a continuing history
of poor in house planning and lack of adequate vendor control there is little
confidence that the contractor will meet the delivery schedule of the proposed
contract.

RECOMMENDATION:

Based upon the unsatisfactory findings for factors 12 and 13, no award is
recommended.

Subsequently, on March 7, 1975, AVSCOM formally withdrew its
request for SBA to institute COC procedures. This action was taken
because a re-evaluation of the available data supporting the deter-
mination of CAS’ nonresponsibility indicated that it was not CAS’
capacity or credit that was in question, but rather, the bidder’s per-
sistent failure to apply the necessary tenacity and perseverance to do an
acceptable job. In accordance with ASPR §1-705.4(c)(vi) (1974
ed.), the contracting officer forwarded the determination of non-
responsibility to the Deputy Chief, Aircraft Systems Procurement
Division, for approval, and concurrently, a copy of the documenta-
tion was transmitted to the New York Regional Office of the Small
Business Administration (SBA) for the submission, if desired, of
contrary views to the procuring agency. The contracting officer’s
“Determination of Nonresponsibility” read in pertinent part as
follows:

The presence of lack of tenacity and perseverance is obvious when considering
the following facts. :

a. Over a period of 5 months, despite the contractor’s promise of corrections
and efforts to improve performances on past due contracts the following condi-
tions still exist.

b. In Dec 74, contractor promised to improve or correct 9 out of 13 contracts
that were delinquent, however in the period of 831 Dec 74 and 31 Jan 75, none
showed any change.

¢. The in-house planning and coordination, as well as vendor control clearly
is deficient as continuous production surveillance indicates the contractor
has repeatedly failed to develop any meaningful corrective measures to improve
his unsatisfactory record. It is clearly indicated that the contractor did not
diligently or aggressively take necessary steps and or action to solve his prob-
lems—an evident fact which is obvious because of the many delinquent con-
tracts over the years.

d. Again after a period of months, contractor failed to furnish full requirement
of vendor quotes necessary to satisfy a Pre-Award survey.

e. Contractor has consistently displayed an uncooperative attitude regarding
furnishing full information desired on contractual status.

Summarizing the above, there is no evidence to indicate the Contractor has
made any persistent steps to correct or meet our basic requirements, despite
our efforts to cooperate in every way possible. As a result, and in view of the
above, I hereby determine that Consolidated Airborne Systems is nonresponsible
within the meaning of ASPR 1-705.4 (c¢) (vi).
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On April 10, 1975, SBA formally appealed the contracting officer’s
determination of nonresponsibility (ASPR § 1-705.4 (c) (vi) (1974
ed.)) on the basis that CAS was a responsible bidder which “had taken
reasonable and prudent action to assure prompt deliveries on [its]
Government work” and further recommended that the ultimate deter-
mination of CAS’ responsibility under the subject IFB be referred
to SBA for possible issuance of a certificate of competency (COC).
In support of its position, SBA submitted an analysis and status
report on each of the bidder’s allegedly “delinquent” contracts refer-
enced in the aforementioned preaward surveys in an effort to negate
the contracting officer’s determination that CAS lacked the necessary
tenacity and perseverance to do an acceptable job.

SBA offered the explanation that many of CAS’ delinquencies were
caused by circumstances which existed throughout the industry and
were beyond the bidder’s control and therefore did not reflect the
firm’s failure to apply sufficient tenacity and perseverance to insure
satisfactory completion of its contracts. More significantly, SBA em-
phasized the marked improvement in CAS’ performance since the
last preaward survey. SBA indicated that contrary to AVSCOM’s
belief, the bidder has exhibited tenacity and perseverance by dili-
gently taking corrective measures to assure the timely performance
of its Government contracts. In this regard, SBA noted that as of
April 5, 1975, CAS had reduced the number of its delinquent contracts
to a total of two as compared to the 13 delinquencies indicated in the -
final preaward survey leading to the ultimate determination of nonre-
sponsibility. SBA asserted that such findings did not indicate a non-
responsible bidder, but rather, reflected a bidder that has taken rea-
sonable and prudent action to resolve its problems so as to assure
prompt deliveries on its Government contracts. Accordingly, SBA
maintained that the nonresponsibility determination should be re-
ferred to SBA for possible issuance of a COC since it is CAS’ capacity
as a prospective contractor that wasin question.

However, on May 15, 1975, the Commander, AVSCOM, informed
SBA that its appeal had been denied and the contracting officer’s de-
termination that CAS was nonresponsible for lack of tenacity and
perseverance was affirmed.

ASPR § 1-902 (1974 ed.) provides that contracts shall be awarded
to responsible contractors only, and that if the information available
to the contracting officer “does not indicate clearly that the prospec-
tive contractor is responsible,” a determination of nonresponsibility
is required. ASPR § 1-902 (1974 ed.). In this regard, past unsatis-
factory performance, due to failure to apply necessary tenacity and
perseverance to do an acceptable job is sufficient to justify a finding
of nonresponsibility. ASPR § 1-903.1 (iii) (1974 ed.).
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However, ASPR § 1-705.4(c) (vi) (1974 ed.) requires that a de-
termination by a contracting officer that a small business concern
is not responsible due to' lack of tenacity and perseverance in the
performance of previous contracts, “must be supported by substan-
tial evidence documented in the contract files.” Recognizing that
the determination of a prospective contractor’s responsibility is pri-
marily the function of the procuring activity, and is necessarily a mat-
ter of judgment involving a considerable degree of discretion, we will
not object to a contracting officer’s determination of lack of tenacity
and perseverance when the substantial evidence of record reasonably
provides a basis for such determination. Kennedy Van and Storage
Company, Inc., B-180973, June 19, 1974, 74-1 CPD 334. Where a de-
termination is made based upon an alleged lack of tenacity and per-
severance and the evidence does not either relate to these factors, or
does not adequately establish a basis for the determination, our Office
will not uphold such determinations. 49 Comp. Gen. 600 (1970) ; 39
id. 868 (1960).

The evidence in support of the determination must be germane
to the inquiry. A mere assumption or an unsupported statement by a
contracting officer that a prospective contractor’s past unsatisfactory
performance resulted from a lack of tenacity and perseverance is in-
sufficient for purposes of meeting the evidentiary test required. 49
Comp. Gen. 600; 43 d. 298 (1963). We have also recognized that the

.cumulative effect of various minor deficiencies which, when taken
together, unduly increase the burden of administration from the Gov-
ernment’s standpoint, can support a finding of nonresponsibility
based, in appropriate circumstances, on lack of tenacity and persever-
ance. 49 Comp. Gen. 139 (1969). Furthermore, we have recognized
that poor business practices go to questions concerning tenacity and
perseverance rather than considerations of capacity and credit. 7%e
Transport Tire Company, B-179098, January 24, 1974, 74-1 CPD 27.
What is required to sustain a determination of nonresponsibility for
lack of tenacity and perseverance to do an acceptable job is a clear
showing that a prospective contractor did not diligently or aggres-
sively take whatever action was reasonably necessary to resolve its
problems. B-170224 (2), October 8, 1970. We are concerned not with
whether a firm has or can acquire the capability to perform, but
whether a firm that is deemed to possess adequate capability applies
it in sufficient measure to insure satisfactory completion of the con-
tract. 51 Comp. Gen. 288 (1971).

From our review of the record, including SBA’s appeal, we are un-
able to conclude that AVSCOM’s determination that CAS lacked
tenacity and perseverance was unreasonable. We take this position not-
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withstanding SBA’s data regarding CAS’ “improved” performance
record and the fact that certain of the protester’s deficiencies in per-
formance may well have been the result of circumstances beyond its
control.

In particular, although SBA claims that CAS has applied the neces-
sary tenacity and perseverance to cure its deficiencies in performance
as evidenced by the “marked improvement” in its delivery status, the
other evidence of record does not support such a conclusion. While
AVSCOM does not take issue with SBA’s data indicating that CAS
had only two delinquent contracts as of April 5, 1975, the activity
emphasizes that this seemingly rapid improvement in CAS’ perform-
ance record should not be attributed to the firm’s tenacity and perse-~
verance, but rather to other circumstances not indicative of its responsi-
bility. Although AVSCOM concedes that only 13 out of the some 28
contracts indicated as delinquent at some point during the preaward
survey process were proper for consideration in the determination of
CAS’ nonresponsibility the activity concludes that the record is suffi-
cient to substantiate its nonresponsibility determination.

Specifically, AVSCOM states that the delinquency status of many
of CAS’ contracts have been improved due to completions in a delin-
quent status and extension of delivery due dates. Of the 13 contracts
noted above, five have been or were being modified with consideration
to the Government, one was modified without consideration due to a
past delinquency change, and seven were completed late. In essence, it
is AVSCOM’s position that the modification or completion of already
delinquent contracts, while removing them from the status of being
delinquent, does not alter or remove the underlying factors which
caused the delinquency in the first instance, namely, a lack of tenacity
and perseverance. Under the circumstances, we cannot agree with SBA
that it was CAS’ tenacity and perseverance in the performance of its
contracts that resulted in the lower delinquency rate. To the contrary,
the record reflects a concerted effort on the part of the Government
to assist CAS with its contractual obligations by extending due dates
on already existing delinquent contracts. For this reason, we are not
convinced solely by the lower number of delinquent contracts that CAS
applied the necessary tenacity and perseverance to resolve its problems
so as to qualify for the instant procurement,

While reasonable persons might disagree by interpreting identical
factual matters relative to tenacity and perseverance differently, our
Office will not substitute its judgment for that of contracting officials
absent-a flagrant or unreasonable abuse of discretion. Thus, the fact
that CAS has completed performance on its previous Government con-
tracts and has subsequently been awarded new contracts, is not persua-
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sive of its responsibility for the subject procurement. We have held that
even on the basis of the same information, contracting officers reason-
ably may reach different conclusions as to a bidder’s responsibility for
the same kind of procurement since the determination of responsibility
is judgmental. See 43 Comp. Gen. 228,230 (1963). '

The protester has furnished an affidavit from the SBA’s Industrial
Specialist in which he states that members of DCASD-Garden City
had expressed to him the opinion that CAS did not lack tenacity and
perseverance. The determination of whether a prospective contractor is
nonresponsible for failure to apply the necessary tenacity and perse-
verance to do an acceptable job is reserved solely to the contracting
officer. ASPR § 1-904.1 (1974 ed.). Whether or not the preaward sur-
vey team members regarded CAS as lacking in tenacity and perse-
verance, we believe the information contained in the narrative portions
of the negative preaward survey reports supports the contracting offi-
cer’s determination. Accordingly, we find no basis to question the
propriety of the contracting officer’s determination that CAS was non-
responsible by reason of lack of tenacity and perseverance, or to ques-
tion the proposed award to Simmonds, who has been determined to be
responsible as well as responsive.

Finally, CAS’ reference to SBA’s favorable report and the existence
of new legislation before Congress expanding the role of SBA in all
determinations of nonresponsibility for small businesses, including
those involving tenacity and perseverance, does not in any way repudi-
ate the contracting officer’s decision, since at the present time, ASPR
1-705.4(c) (vi) (1974 ed.) attaches finality to the decision of the Com-
mander, AVSCOM on the SBA appeal from the determination that
CAS lacked the requisite tenacity and perseverance.

[ B-149372 ]

Treasury Department—Secretary of Treasury—Protection

Holding in 54 Comp. Gen. 624 that funds appropriated to Secret Service are not
available for protection of Secretary of Treasury because authorizing legislation,
18 U.S.C. 83056 (a), does not include Secretary among those entitled to protection,
is reaffirmed. Administrative transfer to Secret Service of function of protecting
Secretary does not, without more, make Secret Service appropriations available
for that purpose.

Appropriations—Availability—Secret Service Operations—Protec:
tion for Secretary of Treasury—Retroactive Payments

Because intended use of Secret Service appropriation for protection of Secretary
of Treasury was disclosed to and apparently acquiesced in by Congress in con-

nection with fiscal year 1976 appropriation request that appropriation is available
for suck protection.
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Treasury Department—Secret Service Agents—Protection for Sec-
retary of Treasury—Reimbursable Basis

Since purpose of 54 Comp. Gen. 624; to stop then unauthorized use of Secret
Service funds for protection of Secretary of Treasury, has been achieved, Depart-
ment apparently acted in good faith, and Congress has acquiesced in use of fiscal
year 1976 Secret Service appropriation for protection of Secretary, no useful
purpose would be served by requiring reimbursement of Secret Service appropria-

tion from appropriation for Office of Secretary of Treasury for period from deci-
gion in 54 Comp. Gen. 624 until fiscal year 1976.

In the matter of Secret Service protection of the Secretary of the
Treasury, December 18, 1975:

The General Counsel of the Department of the Treasury has asked,
in effect, that we reconsider our decision at 54 Comp. Gen. 624, dated
January 28, 1975, in which we held that funds appropriated for the
operations of the Secret Service were not available for Secret Service
protection of the Secretary of the Treasury, and that protection of the
Secretary provided thereafter by the Secret Service should be on a
reimbursable basis pursuant to 31 U.S. Code § 686(a) (1970), with
reimbursement to be made from funds appropriated for salaries and
expenses for the Office of the Secretary of the Treasury. In connection
with the request for reconsideration, the General Counsel proposed, and
we agreed, that the protection of the Secretary continue to be funded
from the Secret Service appropriation, with the understanding that,
shiould our decision in 54 Comp. Gen. 624 not be modified, the Depart-
ment would then take action to charge the cost of protection of the
Secretary after the date of that decision to the appropriation for the
Office of the Secretary.

Upon reconsideration, for the reasons set forth below, we find no
justification for modifying our conclusion that funds appropriated to
the Secret Service, prior to the enactment of the appropriation for
fiscal year 1976, were not available for the purpose of providing pro-
tection to the Secretary of the Treasury. We have also concluded that
funds appropriated to the Secret Service for fiscal year 1976 are avail-
able for protection of the Secretary, and we have modified our decision
in 54 Comp. Gen. 624, to the extent that we now believe that no useful
purpose would be served by requiring the cost of protection provided
by the Secret Service to the Secretary after January 28, 1975, the date
of that decision, to be reimbursed from the appropriation for the
Office of the Secretary.

The General Counsel, in arguing that the appropriation for the
Secret Service is available for protection of the Secretary, relies on
the provisions of Reorganization Plan No. 26 of 1950, 31 U.S.C. § 1001
note (1970). Reorganization Plan No. 26 transfers all functions of all
other officers of the Department and of all agencies and employees of
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the Department to the Secretary, with exceptions not here relevant.
It goes on to provide that the Secretary may :

* * % from time to time make such provisions as he shall deem appropriate
authorizing the performance by any other officer, or by any agency or employee,
of the Department of the Treasury of any function of the Secretary, including

any function transferred to the Secretary by the provisions of this reorganization
plan. Section 2, Reorganization Plan No. 26.

In addition, the Secretary may from time to time:

* * * effect such transfers within the Department of the Treasury of any of
the records, property, personnel, and unexpended balances (available or to be
made available) of appropriations, allocations, and other funds of such Depart-
ment as he may deem necessary in order to carry out the provisions of this
reorganization plan. Section 4, Reorganization Plan No. 26.

The General Counsel notes that in 54 Comp. Gen. 624 we found that
authority exists for protection of the Secretary, notwithstanding that
there is no express statutory authority for it. The General Counsel
argues that protecting the Secretary is therefore a “function” of the
Department in the sense of that word in Reorganization Plan No. 26;
that this function is vested in the Secretary by the Reorganization
Plan; that the function may, also by virtue of the Plan, be transferred
to the Secret Service as an agency of the Department; and that the
Plan allows the concomitant transfer to the Secret Service by the
Secretary of balances of funds deemed necessary to carry out the
provisions of the Plan. He states that, once such a transfer has been
made, the function of protecting the Secretary becomes a continuing
function of the Secret Service and, accordingly, appropriations there-
after made to the Secret Service for necessary expenses become avail-
able automatically for protection of the Secretary.

The General Counsel concedes that the transfer of function which
he contends has taken place was accomplished without the formality
of a written Treasury order. His view, however, is that :

* ¥ # there is no requirement for such formality, particularly where for the
safety of the protectee there may be a desire to withhold the very fact of the
existence of such protection from those who might wish to harm the protectee.
A long continued administrative practice, if not a de jure transfer of functions,
ig, at least, evidence of such a transfer. In the instant situation, almost every
Secretary of the Treasury since 1950 (if not even earlier) has received Secret
Service protection, when and as required. Therefore, we believe, as a matter of
law, the function of protecting the Secretary has been vested in the Secret Service
for many years and pursuant to § 4 of Reorganization Plan No. 26 of 1950 the
appropriations of Secret Service are today available for such protection * * *,
It follows, the General Counsel contends, that appropriations for the
Office of the Secretary need not be used to reimburse the Secret Service
for protective services provided to the Secretary.

With respect to the argument that the furction of protecting the
Secretary may be transferred to the Secret Service, we have stated, as
the General Counsel points out, that protection of the Secretary may
be provided by the Department. The Secretary is, by law, the head of
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the Department (31 U.S.C. § 1001 (1970)), and is empowered by law
to: :

* * # prescribe regulations for the government of his department, the con-
duct of its employees, the distribution and performance of its business * * *
5 U.8.C. § 301 (1970).

Accordingly, as the General Counsel suggests, the Secretary can pre-
sumably order any office or component of the Department, including
the Secret Service, to provide protection for him, pursuant to his
general administrative authority, even without reliance on Reorga-
nization Plan No. 26. The question remains, however, whether funds
appropriated to the Secret Service are available for the purpose of
carrying out the function assigned to it of protecting the Secretary.

The General Counsel argues that appropriations to the Secret
Service are available to protect the Secretary pursuant to section 4 of
Reorganization Plan No. 26 of 1950. Even assuming that a transfer
of function pursuant to section 2 of Reorganization Plan No. 26 was
indeed made, we nevertheless cannot accept the General Counsel’s
contention that funds of the Secret Service became available, and
remain so, by virtue of section 4 alone, for the purpose of protecting
the Secretary.

Section 4 of Reorganization Plan No. 26 provides for the transfer,
in order to carry out the provisions of the Plan, of “unexpended bal-
ances (avallable or to be made available) of appropriations, alloca-
tions and other funds * * *” The General Counsel contends that
the effect of the parenthetical phrase “available or to be made avail-
able” in section 4 is “to transfer all future appropriations even before
they are made.” We cannot agree.

First, the literal language of section 4 does not support this view.
What is authorized thereby to be transferred is not “appropriations”
but rather “unexpended balances” of appropriations; the parenthetical
phrase “available or to be made available” modifies “unexpended
balances.” See, in this connection, the Reorganization Act of 1949,
June 20, 1949, ch. 226, 63 Stat. 203, which is the legislative authority
for the formulation of Reorganization Plan No. 26, and which states
that any reorganization plan shall:

* # * make provision for the transfer of such unexpended balances of
appropriations, and of other funds, available for use in connection with any
function or agency affected by a reorganization, as he [the President] deems
necessary * * * but such unexpended balances so transferred shall be used
only for the purposes for which such appropriation was originally made * * *,
§ 4(4), 63 Stat. 203, 204.

It seems evident that the “unexpected balances” which are authorized
to be transferred must be the balances of appropriations which are,
at the time of the transfer of funds, available for obligation for pur-
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poses of protection of officials, rather than, as the General Counsel
contends, the balances of appropriations not yet enacted. Indeed we
fail to see, nor does the General Counsel explain, how an appropriation
not yet made can be transferred.

Moreover, with respect to the transfer of balances of funds already
appropriated, it may be, as the General Counsel argues, that a transfer
of functions under section 2 of Reorganization Plan No. 26 could
be accomplished without formality, but a transfer to the Secret Service
appropriation account of a portion of the unexpended balance of funds
from the Office of the Secretary appropriation account, under section 4
of Reorganization Plan No. 26, would presumably be accomplished by
some written evidence of the transfer. The General Counsel does not
contend that any such transfer of funds actually took place.

The General Counsel argues in the alternative that, even absent
section 4 of Reorganization Plan No. 26 of 1950, once the Secretary
has exercised the authority to transfer the function of protecting
himself, it becomes a continuing function of the Secret Service, and
appropriations for necessary expenses for the operation of the Secret
Service become available thereafter for the transferred function. How-
ever, to say that, as a result of the transfer, the expense of protecting
the Secretary becomes a “necessary expense” for the operation of
the Secret Service is to beg the question which, fundamentally, is
whether the Secretary may, by administrative action, and without
disclosure to the Congress, make the Secret Service appropriation
available for purposes for which, by virtue of 18 U.S.C. § 3056(a), it
would otherwise not be available.

The answer to this question, in our view, must be that he may not,
at least where there has been no mention, either in the Secret Service
appropriation itself or in the material submitted to the Congress to
support it, that it is intended to be used for protection of the Secretary.
In that respect, we said in 54 Comp. Gen. 624, at 629, that :

* * * the Secret Service, although subject to the direction of the Secretary

of the Treasury, derives its operating authority with respect to providing pro-
tection generally from 18 U.S.C. § 3056(a), and its funds are therefore not
available, without specific authorization, to perform protective duties not author-
ized by that statute.
We find no new or compelling reason to depart from that statement.
To hold that Secret Service funds have been available for protection of
the Secretary, where neither the appropriation acts, the reports, the
budget justifications, nor the testimony gave any indication that such
a use was intended, would be inconsistent with the express terms of 18
U.S.C. § 3056(a).

In speaking to this point, the General Counsel argues that the lack
of express reference to protection of the Secretary does not negate the
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conclusion that the Secret Service appropriation is available for that
purpose because :

* * * Both the Treasury Security Force and the Executive Protection
Service are included under this appropriation as part of the Secret Service.
There is, however, no specific breakout by Force and Service. The Treasury
Security Force guards Government securities and Treasury buildings. This
necessarily includes protecting those in the buildings, including the Secretary.
Moreover, when the Secretary travels abroad, as he frequently does, he is an
official representative of the United States performing special missions abroad.
This entities him to protection, at Presidential direction, pursuant to 18 U.S.C.
3056(a) itself. Lastly, the Executive Protection Service provides protection to
the Executive residence and any building in \which White House offices are
located. The Secretary of the Treasury holds a number of positions which may
well qualify his office as a “White House office” in the same way that the
Office of Management and Budget is such an office. It does not stretch the
imagination, therefore, to find that protection of the Secretary is subsumed
(although not expressly mentioned) in the functions for the performance of
which the Secret Service appropriation is made. Consequently, the budget
estimates support rather than detract from the conclusions reached above.

Lasty, having three discrete protective services—i.e., the Secret Service, the
Executive Protection Service and the Treasury Security Force—under his juris-
diction, it makes eminent good sense that the Secretary would turn to these for
such protection as may be required for his person. Conversely, it would not make
sense to create another protective service on his immediate staff for this purpose.
Having once turned to these existing services, all funded from the same appro-
priation and under the supervision of the Director of the Secret Service, and
having a continuing need for such protection, it would follow that the funding
for such protection should come from, and be the continuing responsibility of,
the Secret Service. This is, in fact, what has historically trangpired.

We acknowledged in 54 Comp. Gen. 624 that protection of the Sec-
retary by the Treasury Security Force, to the extent its duties as set
forth in the Secret Service budget justification involve such protection,
is authorized. As we then pointed out, those duties include the re-
sponsibility for protecting life and property in Department buildings
and for providing security for the Secretary’s press conferences. It is
likewise clear that, under the explicit authority of 18 U.S.C. § 3056 (a),
the President may direct protection of the Secretary when the Sec-
retary travels abroad on special missions as an official respresentative
of the United States. Assuming, arguendo, that the Secretary’s duties
make his office a “Presidential office” within the meaning of 3 U.S.C.
§202 (1970), setting forth the duties of the Executive Protective
Service (referred to in the above quotation as the “Executive Protec-
tion Service”), then certainly Secret Service funds would be available
to enable the Executive Protective Service to carry out its duty under
that law to protect, not the person of the Secretary as such, but the
building in which the Presidential office is located.

However, we cannot agree with the General Counsel that the con-
clusion to be drawn from the foregoing is that “protection of the
Secretary is subsumed (although not expressly mentioned) in the
functions for the performance of which the Secret Service appropria-
tion is made.” Rather, if any significance is to be given to the informa-
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tion concerning the Treasury Security Force and the Executive Pro-
tective Service, it would seem to be that Secret Service funds are
available for protection of the Secretary only in the limited circum-
stances described. That is, he can be protected by the Treasury Se-
curity Force, but only at the Treasury building or at press conferences,
and by the Executive Protective Service, again only at his building
(assuming that his is a “Presidential” office), but he cannot be pro-
tected by the Secret Service, except when on a mission abroad at the
direction of the President.
The General Counsel argues further as follows:

To the extent that any Secretary received Secret Service protection prior to
January 28, 1975, the costs thereof were charged to the Secret Service appropria-
tion for Salaries and Expenses. This approach has been consistently followed,
at least, since the tenure of Secretary Morgenthau. In fact, the costs thereof have
been consistently included in the budget request for the Secret Service Salaries
and Expenses appropriation. Admittedly this fact is hard to demonstrate, since
the budget estimates submitted each year by the President (see for example
the Appendix to the Budget of the United States, 1976, at pp. 747-749) do
not make any express mention of it. However, these same estimates make
reference to protection of persons only in the narrative portion and, in that
connection, essentially restate the substance of 18 U.S.C. 3056 and 3 U.S.C. 202
and 203a. Nowhere in the presentation is there a breakdown of the cost of
individual protection. This is deliberate. It is part of the protection afforded such
persons to guard closely the identity of the protectees and the number of
Secret Service personnel assigned to protect each individual. In view of this,
the estimates (i.e., tables) do not provide figures on the cost of protection
of persons; such cost is subsumed under the other categories. The narrative
does identify the persons protected; i.e., where classes of person are mentioned
there is no further identification of those who make up the class. Hence, it is
consistent that protection of the Secretary would not be specifically mentioned
because, as the Comptroller General stated in his decision, the Secretary of
the Treasury is not one of those persons for whom 18 U.S.C. 3056 expressly
authorizes protection. Nevertheless, it is a fact that the Secret Service budget
estimates, including specifically those for FY 1975, have included the cost
of providing protection to the Secretary.

The absence of specific mention of Secretarial protection has, perhaps, misled
the Comptroller General. Consequently, we propose to present testimony in sup-
port of the Secret Service appropriation for the fiscal year 1976 which fully
discloses that such appropriation includes funds for the protection of the
Secretary. We also propose to include narrative language in support of any
future Secret Service appropriation which will make that fact clear. These two
steps should resolve the questions raised by the Comaptrolier General for the

future.

We do not dispute that the Department’s budget requests have in
fact included amounts sufficient to allow the Secret Service to protect
the Secretary. However, we reject the suggestion that the need for
secrecy somehow justified the failure of the Department to reveal
to the Congress the intended use of those funds. The fundamental
issue is not whether the Comptroller General may have been misled,
but whether the Congress was misled. '

Nothing in this or our earlier decision requires the public disclosure
of any information the release of which would, in the judgment of the
Secretary, compromise the effectiveness of the protection. However,
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neither do we condone the practice of not disclosing to the Congress
the intended use of an apropriation where, as in this instance, that use
is for a purpose not authorized by the applicable legislation. The
Department was not justified in failing to reveal that its requests
for funds for the Secret Service have included amounts intended to be
used for protection of the Secretary.

Concerning the argument that nondisclosure of the identities of pro-
tectees is necessary as part of the protection, in logic it would appear
at least as likely that public knowledge of protection would deter
attacks. In any event, even assuming that ability to protect an in-
dividual is enhanced if the fact of protection is not publicly known,
this argument cannot be used to justify nondisclosure to the Congress.
Various mechanisms exist for offering confidential information to
the Congress if that is thought necessary in a particular case.

Moreover, the identities of protectees whose protection is author-
ized by 18 U.S.C. § 3056 (a) are in effect disclosed by that statute. The
law authorizes the protection of the President and his immediate
family, the Vice-President and (by virtue of Public Law 93-381, 88
Stat. 613 (August 21, 1974)) his immediate family, and of former
Presidents and their wives, as well as their widows and children under
certain conditions. In every case, the identity of the protectee is ob-
vious. Visiting heads of State or Government and major Presidential
or Vice-Presidential candidates are also entitled to protection; there
would ordinarily be no doubt as to the identity of such individuals.

Only in the cases of protection of distinguished foreign visitors to
the United States (who are not heads of State or Government) or of
official representatives of the United States performing special mis-
sions abroad, both of which classes are entitled to protection if the
President so directs, is the identity of those entitled to protection not
readily apparent. Even in those cases, identification in the statute of
the classes entitled to protection makes it possible to speculate with
some expectation of accuracy that certain individuals would be likely
to be receiving protection.

It thus becomes apparent that the principle that it is necessary “to
guard closely the identity of the protectees,” which the General Coun-
sel offers as the justification for failure to disclose the protection of
the Secretary, finds its primary application in the kind of case now
before us, where the law does not authorize such protection to be pro-
vided. We cannot agree that nondisclosure is justified in such circum-
stances. Accordingly, we reaffirm our conclusion in 54 Comp. Gen. 624
that the use of Secret Service funds for the protection of the Secre-
tary of the Treasury was improper.

The Department has now made known to the Congress, in connec-
tion with the fiscal year 1976 appropriation request for the Secret
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Service, that it intends to use that appropriation for protection of the
Secretary. The Congress has apparently acquiesced to that proposal.
The Senate Report on the Treasury, Postal Service, and General Gov-
ernment Appropriation Act, 1976, states that one of the functions of
the Secret Service is to provide for the protection of the Secretary of
the Treasury, as required. S. Report No. 94-294, 19 (1975). Moreover,
although it is not reflected in the budget justification or the House Re-
port, representatives of the Department of the Treasury testified in
House hearings on the appropriation request for fiscal year 1976 that
Secretary Simon is receiving protection, funded from the Secret Serv-
ice appropriation, and that the request for fiscal year 1976 funding for
the Secret Service included amounts intended to be used for that
purpose. Hearings on the Treasury, Postal Service, and General Gov-
ernment A ppropriations for Fiscal Year 1976, before a Subcommittee
of the House Committee on Appropriations, 94th Cong., 1st Sess.
782-83 (1975).

In view of this history, we conclude that funds appropriated to the
Secret Service for fiscal year 1976 by the Treasury, Postal Service, and
General Government Appropriations Act, 1976, Public Law 94-91,
approved August 9, 1975, are available for protection of the Secretary.
This conclusion of course cannot be taken to make appropriations to
the Secret Service for subsequent fiscal years available for protection
of the Secretary. Unless the law is amended to authorize the Secret
Service to protect the Secretary of the Treasury, the availability of
each annual appropriation for that purpose must be determined by
reference to the terms of the appropriation act and its history.

Since funds appropriated to the Secret Service by Public Law 94-91
are available for protection of the Secretary, the only period to which
the requirement of 34 Comp. Gen. 624—to charge the protection of
the Secretary to the appropriation for the Office of the Secretary—
now applies is from the date of that decision, January 28, 1975, until
the close of fiscal year 1975, June 30, 1975, With respect to that period,
as recognized above, it is not disputed that funds were included in
the budget request of the Secret Service, albeit without disclosure, for
protection of the Secretary.

While we have not changed our view that that use was not autho-
rized, the Department was apparently acting in the belief, in good
faith, that its procedure was proper. Our purpose is not to penalize
the Department, but simply to put a stop to the unauthorized practice.
That purpose has been achieved, and the Congress has made the Secret
Service appropriation for fiscal year 1976 available for the purpose
of protecting the Secretary. Accordingly, the cost of protection of the
Secretary of the Treasury during the period January 28 to June 30,
1975, will not be required to be reimbursed from the appropriation for
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the Office of the Secretary. Our decision in 54 Comp. Gen. 624 is
modified accordingly.

[ B-184331 ]

Letter of Credit—Bid Guarantee—Deficiencies—Bid Rejection

Documentary letter of credit furnished as bid guarantee does not constitute
“firm commitment” as required by solicitation and Armed Services Procurement
Regulation 7-2008.25 (1974 ed.), thereby rendering bid nonresponsive, since letter
of credit was not accompanied by bidder’s signed withdrawal application which
would have to be presented to bank in order for letter of credit to be honored.

In the matter of Juanita H. Burns and George M. Sobley (a joint
venture), December 18, 1975:

Juanita H. Burns and George M. Sobley (B & S), bidding as a joint
venture, protest the rejection of their bid as nonresponsive under
Invitation for Bids (IFB) F22608-09014 issued for refuse collec-
tion and disposal services at Columbus Air Force Base, Mississippi.

The protester’s bid was rejected on the basis of two alleged deficien-
cies in the letter of credit furnished as the 20 percent bid guarantee
required under solicitation paragraphs 21, 22 and 23. In particular, the
contracting officer determined that the protester’s letter of credit failed
to identify both the bidder and the solicitation as required by para-
graph 23 which provides that:

If the Bid Guarantee is in the form of an irrevocable letter of credit, the
- letter of credit must (i) be issued by a bona fide financial institution, (ii)
identify the bidder and the solicitation, and (iii) be e firm guerantee in an
amount egual to 20 percent of the bid price. [Italic supplied.]

Accordingly, the contracting officer rejected the B & S bid pursuant to
paragraph 21 which states in pertinent part that:

‘Where a bid guarantee is required by the Invitation for Bids, failure to
furnish a bid guarantee in the proper form and amount, by time set for opening
of bids, may be cause for rejection of the bid. * * *

Upon additional review of the protester’s bid, the Air Force has
determined that the letter of credit which expired on August 12, 1975,
was not coextensive with the 60 day period expiring on August 16,
1975, during which bids were to remain open. Most importantly, the
Air Force also maintains that the bid guarantee did not constitute a
“firm commitment” as required by Armed Services Procurement Reg-
ulation (ASPR) §7-2003.25 (1974 ed.). The letter of credit stated
that any draft against the letter would have to be accompanied by
an approved withdrawal application signed by Mr. Bob Burns or Mrs.
Juanita Burns, the depositors whose account was to serve as collateral
for the letter of credit. Since the requisite withdrawal application did
not accompany the bid guarantee, the Air Force contends that the
letter of credit is defective and renders the bid nonresponsive.
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Protester’s counsel argues that although the letter of credit does
not identify the solicitation number, or Juanita H. Burns and George
M. Sobley as the bidders, the letter is not deficient since the bid to which
it was attached clearly supplied the missing information. Regarding
the other bases for objection raised by the Air Force, counsel main-
tains that they may not properly be considered since the contracting
officer initially rejected the bid solely because of the letter’s failure
to identify the bidders and the solicitation number and not because
the letter of credit was not a firm guarantee. However, we believe that
once the propriety of a procurement action has been questioned
through the filing of a protest with our Office, we are obligated to
consider all the relevant circumstances including those which may not
have been considered initially by the contracting officer.

This Office has not previously considered a bid guarantee case in-
volving the sufficiency of a commercial letter of credit. Article 5 of
the Uniform Commercial Code (UCC) constitutes the basic law in
this area. See also Miss. Code Ann. §§ 75-5-101 et. seq. (1972). Ordi-
narily, at the request of one of its customers, a bank or other financial
institution issues directly to a third party a promise to pay a sum of
money upon being furnished certain documents, thereby substituting
the bank’s credit for the buyer’s credit, in favor of the beneficiary.
Therefore, a commercial letter of credit is essentially a third party
beneficiary contract by which a party wishing to transact business -
induces a bank to issue the letter to a third party.

Section 5-102 of the UCC defines the scope of Article 5 and states,
in part, that it applies “to a credit issued by a bank if the credit re-
quires a documentary draft or a documentary demand for payment.”
UCC § 5-102(1) (a). Section 5-103(1) (a) defines a letter of credit as
“an engagement by a bank or other person made at the request of a
customer and of a kind within the scope of this Article (Section 5-102)
that the issuer will honor drafts or other demands for payment upon
compliance with the conditions specified in the credit. * * *” A
condition of honoring a documentary letter of credit is that the requi-
site enumerated documents be presented to the issuing bank, and courts
have held that the requirements of a letter must be strictly complied
with and that all required documents must be as stated in the letter.
See Courtaulds North America, Inc. v. North Carolina Bank, 387 F.
Supp. 92, 99-100 (M.D. N.C. 1975), citing Fidelity Bank v. Lutheran
Mutual Life Insurance Co., 465 F.2d 211 (10th Cir. 1972) ; Sisalcords
Do Brazil, Ltd. v. Fiacao Brasileira De Sisal, S.4., 450 F.2d 419 (5th
Cir. 1971) ; Venizelos S.A. v. Chase Manhattan Bank, 425 F.2d 461
(2d Cir. 1970) ; Banco Espanol de Credito v. State Street Bank & T.
Co.,385 F.2d 230,234 n.5 (1st Cir. 1967).
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In order for a bid to be considered responsive to an IFB, it must
comply with all of the IFB’s material requirements. 52 Comp. Gen.
265 (1972). It is a fundamental principle of procurement law that
whether a bid is responsive to the IFB is for determination upon the
basis of the bid as submitted and that it is not proper to consider the
reasons for the nonresponsiveness, whether due to mistake or other-
wise. 38 Comp. Gen. 819 (1959) ; 51 id. 836 (1972). It is also well-set-
tled that defects which make a bid nonresponsive may not be waived
by the contracting officer. 30 Comp. Gen. 179 (1950) ; 50 id. 788 (1971).

Beginning with our decision in 38 Comp. Gen. 532 (1959), we have
consistently held that the bid bond requirements must be considered a
material part of the IFB and the contracting officer cannot waive the
failure to comply with these requirements. See, e.g., 39 Comp. Gen. 60
(1959) ; 44 id. 495 (1965); 50 ¢d. 530 (1971); 52 id. 228 (1972). We
summarized the basis for this rule at page 536 of 38 Comp. Gen. supra,
as follows:

* * * wajver of a bid bond requirement stated in an invitation for bids would
have a tendency to compromise the integrity of the competitive bid system by
(1) making it possible for a bidder to decide after opening whether or not to
try to have his bid rejected, (2) causing undue delay in effecting procurements,
and (8) creating, by the necessary subjective determinations by different con-
tracting officers, inconsistencies in the treatment of bidders. The net effect of
the foregoing would be detrimental to fully responsive and responsible bidders,
and could tend to drive them out of competition in those areas where the prac-

tices described occur. This result could hardly be said to serve the best interests
of the United States. * * *

Furthermore, ASPR § 10-102.5 (1974 ed.) recognizes the material-
ity of the bid bond requirements. This regulation states in pertinent
part:

‘When a solicitation requires that bids be supported by a bid guarantee, non-

compliance with such requirement will require rejection of the bid * * *,
[Italic supplied.]

Here, B & S asked the Bankers Trust Savings and Loan Association
to issue a $25,000 letter of credit in favor of the procurement officer at
Columbus Air Force Base. As previously indicated, the letter stated
that drafts would have to be acconipanied by an approved withdrawal
application signed by Mr. Bob Burns or Mrs. Juanita H. Burns. The
determination of the sufficiency of a bid guarantee relates to whether
the Government will receive the full and complete protection it con-
templated in the event the bidder fails to execute the required con-
tract documents and deliver the required performance and payment
bonds. We believe that since the requisite withdrawal application was
a material part of the bid guarantee and since it did not accompany
the letter of credit, the letter did not constitute, at bid opening, a “firm
commitment” as required by solicitation paragraph 23 and ASPR
§ 7-2003.25 (1974 ed.). Accordingly, if the bid had been accepted, but
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B & S then failed to undertake its contractual obligations, absent the
withdrawal application, the Government would not have been able to
receive the protection for which the bid guarantee requirements are
designed.

In view thereof, we need not address the other bases for rejection of
the B & S bid. Accordingly, the protest is denied.

[ B-183174]

Subsistence—Per Diem—Hours of Departure—During Duty Hours

Employee who traveled during working hours on Friday to report for temporary
duty the following Tuesday, the day after a Monday holiday, may not be paid
per diem for the intervening 3-day weekend. While 5§ U.S.C. 6101(b) (2) requires
that to the maximum extent practicable agencies schedule travel during regular
duty hours, payment of 2 days or more additional per diem to facilitate such
scheduling has been held unreasonable. Where 2 days per diem would be required
and commencement of assignment cannot be otherwise scheduled, the employee
may be required to travel on his own time.

In the matter of certification for payment of per diem, December 24,
1975:

This action is in response to a request for an advance decision by a
certifying officer of the Department of the Interior whether the
voucher of Mr. Kenneth D. Thomas in the amount of $48 representing
3 days per diem may be certified for payment.

Mr. Thomas, with headquarters in Fresno, California, was given
a temporary “Executive Development Mobility Assignment” in Wash-
ington, D.C., for the period from February 19, 1974, to April 12, 1974.
The assignment was designed to give him management experience at
headquarters level and to improve his ability in management tech-
niques and operations at the regional level. As expressed in an un-

dated memorandum, the employee’s specific assignment was as follows:

The first four weeks of the assignment is programmed to be in the Planning
Division. The planning assignment is expected to relate input made at the
Regional level to problems at the Washington level. This assignment will provide
a look at the management style at this level in getting projects approved and
into construction.

The last four weeks is to be spent with a Congressional Staff. Congressman
Johnson or Sisk would provide an excellent experience as an example. The
purpose of this assignment is to gain a better insight into the legislative process
and observe the interface between the executive branch, Congress and the public.

The Travel Authorization issued to Mr. Thomas included the state-
ment that the employee was not required to perform travel on weekends
or holidays. Because the first day of his temporary duty assignment,
February 19, 1974, was the Tuesday following a Monday holiday,
Mr. Thomas departed his permanent duty station in Fresno, Cali-
fornia, and arrived in Washington, D.C., on February 15, 1974, the

preceding Friday. He explains that this early departure was occasioned
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by his wish to avoid weekend and holiday travel and the need to make
final arrangements for living accommodations for his 2-month stay in
Washington, D.C.

That portion of Mr. Thomas’ claim for per diem for the 3-day week-
end from February 16 to 18,1974, was disallowed by the administrative
office based upon the certifying officer’s determination that his early
departure was a matter of personal convenience. He has been reim-

bursed per diem for three-fourths of a day for his travel on Friday,
February 15, 1974, and for the entire period of his assighment begin-
ning at 12 :01 a.m. on Tuesday, February 19, 1974.

Mr. Thomas feels that he has been wrongly denied per diem for the
3 days in question and requests an opinion regarding his entitlement.
He has stated his position as follows:

I understand that the regulations state that an employee is not required to
travel on a weekend and I feel a holiday falls in the same category as a weekend.
The regulations are silent on payment of per diem for weekend travel. I feel that
if per diem is not to be paid for weekends there would be no need for the
regulation.

Amendment No. 2 of subject travel authorization, item (1) states, “Mr. Thomas
does not have to perform travel on weekends or holidays.”

1 feel the wrong decision was made in deducting the per diem, 3 days at $16.00
per day for a total of $48.00. It is wrong to specifically permit an employee to
travel on a Friday and then once at the temporary duty station rule that no per
diem will be paid for the weekend and holiday or until actual assignment begins
on the following Tuesday. I, therefore, request a Comptroller General’s decision
regarding the payment for the 3 days’ per diem in question.

We are not aware of any specific regulation providing that employees
are not required to perform weekend travel. Mr. Thomas’ reference in
this regard is presumably to the following statutory language con-
tained at 5 U.S. Code § 6101 (b) (2) :

(2) To the maximum extent practicable, the head of an agency shall schedu}e
the time to be spent in a travel status away from his official duty station within
the regularly scheduled workweek of the employee.

We recognize that, insofar as permitted by work requirements, ar-
rival or departure may be delayed to permit an employee to travel
during his regular duty hours and that up to 2 days additional per diem
may be paid for that purpose. 53 Comp. Gen. 882 (1974); B-160258,
January 2, 1970; B-168855, March 24, 1970. However, the payment of
additional per diem costs for 2 days or more for the purpose of facili-
tating an employee’s travel during regular duty hours is not considered
reasonable. 46 Comp. Gen. 425 (1966), and B-165339, November 18,
1968. Where scheduling to permit travel during regular duty hours
would result in payment of 2 days or more per diem, the employee may
be required to travel on his own time insofar as the circumstances of
his assignment do not meet one of the criteria for payment of overtime
compensation for travel set forth at 5 U.S.C. § 5542(b) (2), 51 Comp.
Gen. 727 (1972).
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Since Mr. Thomas’ travel during duty hours on Friday, February 15,
1974, in order to report for work on Tuesday, February 19, 1974, in-
volves more than 2 days additional per diem costs over what would
have been incurred if his travel had been performed on Monday, Feb-
ruary 18,1974, those per diem costs may not be paid.

Under the circumstances, however, the Department of the Interior’s
method of scheduling assignments warrants further mention. The nota-
tion contained in the travel orders issued Mr. Thomas to the effect that
he was not required to perform travel on weekends or holidays is mis-
leading. For example, depending upon the length and scheduling of his
particular travel, there are many circumstances where the above-
discussed 2-day per diem rule may require an employee to travel over
a weekend in order to place himself at a temporary duty site on a
Monday morning. In those circumstances the agency is obliged, by
virtue of the policy set forth in 5 U.S.C. § 6101 (b) (2), above, to care-
fully consider the necessity for the employee’s reporting on a Monday
morning or, as in Mr. Thomas’ case, on a Tuesday morning following a
Monday holiday.

In Mr. Thomas’ particular case, we question the necessity for the
Department of the Interior’s having scheduled his “Executive Develop-
ment Mobility Assignment” to commence on the morning of Tuesday,
February 19,1974, The first 4 weeks of his assignment were with a divi-
sion of the Department of the Interior in Washington, D.C., and thus,
it would appear that the scheduled start of his assignment was a matter
entirely within the control of that Department. To the extent that it
was within its control the Department should more properly have
scheduled the start of Mr. Thomas’ assignment for Wednesday morn-
ing, permitting him to travel from Fresno to Washington on Tuesday.

When the scheduling of an employee’s travel requires him to perform
noncompensable travel outside his regularly scheduled workweek the
provision of section 610.123 of title 5 of the Code of Federal Regula-
tions should be complied with. That section provides:

Insofar as practicable travel during nonduty hours shall not be required of an
employee. When it is essential that this be required and the employee may not
be paid overtime under § 550.112(e) of this chapter the official concerned shall
record his reasons for ordering travel at those hours and shall, upon request,
furnish a copy of his statement to the employee concerned.

[ B-184759 ]

Contracts—Specifications—Descriptive Data—*“Subject to Change”
Qualification

Printed legend on descriptive data sheets submitted with bid that product, specifi-
cations set forth in data sheets are subject to change without notice may be
ignored in evaluating bid under brand name or equal clause sinee bid, read as a
whole, indicates bidder’'s intention to furnish from stock product conforming to
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specifications. Effect of legend by manufacturer of equipment is to reserve right
to make changes as to its items produced in future.

In the matter of Burley Machinery, Inc., December 24, 1975:

Invitation for bids (IFB) DAAA22-75-B-0011 was issued on
May 28, 1975, by the Watervliet Arsenal, Watervliet, New York, to
procure a snow removal unit on the basis of a “Caterpiller Loader,
Model 920 or equal” with specified attachments. Two bids were received
in response to the IFB including the bid submitted by Burley Machin-
ery, Incorporated (Burley), a regular dealer, who offered the Clark
Equipment Company (Clark) Model 45B, and related attachments of
other manufacture, as equal to the brand name model. However, it is
reported that all bids were rejected as nonresponsive because of quali-
fying language contained in the accompanying descriptive literature.

The IFB contained the standard Brand Name or Equal clause pre-
scribed by Armed Services Procurement Regulation 1-1206.3(b) (1974
ed.), which requires bidders proposing to furnish an “equal” product
to furnish with the bid descriptive material to enable the purchasing
activity to determine whether the product offered meets the salient
characteristics of the IFB and to establish exactly what the bidder
proposes to furnish. The Clark data sheets, submitted as part of the
descriptive literature with Burley’s bid, contained the statement:
“Materials and Specifications Subject to Change Without Notice or
Obligation.” However, Burley contends that the cover letter trans-
mitting its bid, in effect, negates the legend contained in the descrip-
tive literature. Specifically, the protester relies on the statement con-
tained in its cover letter that its bid met the specifications in every
respect, that delivery of the “equal” unit would be from stock in its
inventory and that the loader and snowblower were in inventory and
available for inspection. The protester contends that the overall offer
to comply with the specifications and to furnish equipment in stock
and ready for delivery supersedes the qualification in the descriptive
literature. Burley also questions whether the cancellation of the solici-
tation was in fact in the best interests of the Government and made in
good faith.

The responsiveness of a bid submitted under a brand name or
equal purchase description depends not on whether the bidder believes,
or even knows, that his proposed product is equal to the brand name
but whether the procuring activity can determine that fact from the
information submitted with the bid. Since the IFB’s brand name or
equal clause clearly warned bidders that the “equality” of the product
would be determined on the basis of information furnished by the
bidder, the issue in the instant protest is whether the descriptive
literature, specifically the Clark data sheets containing the above-
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quoted pre-printed reservation, precluded the contracting agency from
determining that Burley will furnish a product meeting the needs of
the Government.

For the reasons that follow, it is our conclusion that the original soli-
citation should be reinstated and the award made to Burley, if its bid is
otherwise responsive.

In reporting on the rejection of Burley’s bid, the procuring activity
cites our ruling in Big Joe Manufacturing Company, B-182063, No-
vember 14, 1974, 74-2 CPD 263, which held that inclusion of state-
ments in descriptive literature to the effect that the production specifi-
cations are subject to change without notice provide a bidder with
an option to deviate from the advertised specifications after award
and is a material deviation requiring bid rejection. We have reviewed
the case and believe that it should be distinguished from the facts and
circumstances of the instant protest. In Big Joe, supra, the solicitation
similarly required that bidders offering “equal products” submit de-
scriptive literature for evaluation purposes. The bidder offered its
own product, and its descriptive literature contained virtually an
identical preprinted legend accompanied by a statement in the bid
form that “We are quoting in full compliance with the specifications.”
In denying Big Joe’s protest, we stated in pertinent part:

We do not believe that the blanket offer to comply with the specifications cures
this deviation since the descriptive literature was required for the purpose of
determining what the Government was binding itself to purchase. See B~158808,
May 12, 1966. The legend on the descriptive literature, at the very least, makes
the protesters bid ambiguous since it can be argued that either (1) the legend
gives the protester an option to deviate from the specifications, or (2) that
the protester is bound by its statement on the form. Consequently, the Gov-
ernment cannot be sure what it is binding itself to purchase. Cf. Arista Com-
pany, 53 Comp. Gen. 499 (1974) Looking at the bid, which includes the de-
scriptive literature, there is no way of being certain that the protester didn’t
mean that it reserved the right to change specifications regardless of any other
statements in the bid and it cannot clarify this ambiguity subsequent to bid
opening.

In addition, we stated in the Arista case, supra, that generally a
qualifying legend is a material deviation requiring bid rejection where
descriptive data is necessary to establish exactly what the bidder pro-
poses to furnish. However, we think that the pertinent language of
the bid should be read as a whole. In that light, we believe the reason-
able interpretation of Burley’s bid to be that it offered to furnish
from stock items which fully comply with the specifications but that
the manufacturer of the equipment reserved the right to make changes
without notice in such items which it might produce in the future.

Therefore, we believe that Burley’s bid should not have been re-
jected for the reason stated by the agency. Since the IFB was can-
celed as a result of an erroneous determination of nonresponsiveness,
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no “cogent or compelling reason” presently exists to allow the cancel-
lation to stand. See 52 Comp. Gen. 285 (1972). Our Office has sanc-
tioned the reinstatement of a canceled invitation in the past when to do
so would work no prejudice on the rights of others and would, in fact,
promote the integrity of the public bidding system. 39 Comp. Gen. 834
(1960) ; 54 id. 237 (1974), 742 CPD 183; 54 id. 145 (1974), 74-2 CPD
121. .

Under the circumstances, we recommend reinstatement of the invita-
tion and award to Burley, if otherwise responsive.

[ B-148044 ]

Property—Private—Acquisition—Relocation Expenses to *Dis-
placed Persons”—Effective Date of Entitlement

Tenant who vacated premises subsequent to written purchase offer by Architect
of the Capitol qualifies as ‘‘displaced person” and is entitled to benefits applicable
to displaced tenants under Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, since Government made firm offer to purchase

property from owrer, the tenant moved after this offer, and Government actually
acquired property.

In the matter of relocation assistance, December 29, 1975:

This decision is in response to the request by the Architect of the
Capitol for our decision as to whether a tenant who vacated certain
premises after the Government made a firm written offer to purchase
the property but before the contract of sale was executed is eligible
for relocation benefits under the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970 (Relocation Act),
Public Law 91-646, January 2, 1971, 84 Stat. 1894, 42 U.S. Code
§ 4601 (1970).

The payment request was received from a tenant, Helen C. Hampson,
who vacated premises which were the object of acquisition by the
Architect of the Capitol. Congress, by Act of October 31, 1972, Public
Law 92-607, 86 Stat. 1498, 1510, the Supplemental Appropriation
Act, 1978, appropriated funds to enable the Architect of the Capitol to
obtain by purchase, condemnation, transfer or otherwise real property
located in certain lots contained in Square 724 in the District of Colum-
bia, including lot 838 containing the premises occupied by the claimant
tenant. On March 6, 1974, the Architect of the Capitol made a written
purchase offer to the owner of the premises. Ms. Hampson vacated the
premises on August 15, 1974. Thereafter, a contract with the owner
of the property was entered into on September 6, 1974, and title to
the property was vested in the United States by a general warranty
deed executed on November 6, 1974. On March 31, 1975, the Architect
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of the Capitol issued a formal notice to the tenants to vacate the
premises.

The tenant states that although she vacated her apartment prior to
either actual acquisition of the property by the Government or an order
to vacate from the Government, she moved solely because of her
knowledge of the Government’s impending acquisition of the property.
She knew negotiations to acquire this property, pursuant to the Supple-
mental Appropriations Act, 1973, were underway and that a firm offer
to purchase had been made to the property’s owner.

The benefits of the Relocation Act extend only to a “displaced
person,” a term defined in pertinent part by the act to include:

* * * any person who * * * moves from real property * * * as a result of
the acquisition of such real property * * * or as the result of the written order
of the acquiring agency to vacate real property for a program or project under-
taken by a Federal agency * * *. Relocation Act § 101(6), 42 U.8.C. 4601(6).

Inasmuch as the tenant in this case vacated the premises prior to
the acquisition or to the issuance of a formal notice to the tenants
from the Architect of the Capitol, in order for us to find that the
present claimant is entitled to the benefits of the Act, we must deter-
mine that she moved as a result of the acquisition of the property.

In a recent decision of this Office, 54 Comp. Gen. 819 (1975), we
stated that Relocation Act benefits are not available to persons who
vacate property in the “mere anticipation or expectation that there
may be an acquisition by the United States.” This decision concerned
tenants who had vacated leased premises after General Services Ad-
ministration had made a solicitation for offers from all property
owners in the general geographic vicinity. We held that these tenants
were not eligible for Relocation Act benefits since the vacating of the
premises by the tenant could be characterized as having been made in
mere “expectation of acquisition.” The decision emphasized the fact
that by making a public solicitation for offers, “GSA had not legally
committed itself” to acquiring the premises occupied by the claimants.
The lack of a “commitment” to acquire by the Government indicated
that the movement of the tenants was not a result of the acquisition but
merely in expectation of the possibility of such an acquisition.

In the present case, the United States had taken two actions prior
to the time that the claimant vacated: (1) Congress had authorized
the Architect of the Capitol to condemn or purchase the specific prop-
erty in question, and (2) the Architect of the Capitol had made a
written purchase offer to the owner of the premises.

The authorization and appropriation of funds to condemn or pur-
chase this property is not, in itself, such a “commitment” by the United
States to acquire the land as to entitle tenants vacating thereafter to
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the benefits of the Relocation Act on the basis that they moved “as a
result of the acquisition” of the property. The legislation could have
been repealed or modified or the actual acquisition might not have taken
place for many years. Cf. Danforth v. United States, 308 U.S. 271,
286 (1939).

However, the additional action of the making of a firm offer can
constitute such a commitment by the United States so as to characterize
Ms. Hampson and other tenants vacating thereafter as “displaced
persons” who moved “as a result of the acquisition” of their property.
While it is true that such an offer may be revoked, it creates a legal
obligation on the part of the United States to comply with the contract
which will be formed if and when the owner-offeree accepts the offer.
Thus, some of the Relocation Act’s major benefits, as provided by sec-
tions 203 and 204 thereof (42 U.S.C. 4623, 4624), are available only
to those occupying the premises for specified periods prior to the “initi-
ation of negotiations,” a phrase widely interpreted by various Govern-
ment agencies to be the first time a firm offer to acquire is made.

Of course, in order for a claimant to be entitled to the Relocation
Act benefits, the acquisition must be completed by purchase or con-
demnation. A claimant who moves before the acquisition is completed
will not be entitled to benefits unless the acquisition is, in fact, com-
pleted. Only then can the claimant be said to have “moved as a result
of the acquisition” of the property.

In summary, where the United States makes an authorized offer to
acquire property, tenants of that property who move after the date
of the offer may be said to have moved “as a result of the acquisition of
such real property” if the acquisition is subsequently completed. Ac-
cordingly, if otherwise eligible, Ms. Hampson may be considered a
“displaced person” entitled to the applicable benefits of the Relocation
Act.

[ B-184439 ]

Bidders—Qualifications—State, ete., Licensing Requirements

Invitation for bids provision that successful bidder meet all requirements of
Federal, State or City codes does not justify rejection of bid for failure to have
city license to operate ambulance service since need for license under such general
requirement is matter between local governmental unit and contractor. However,
where bidder conditions bid upon possession of license, such qualification renders
bid nonresponsive.

Agents—Government—Government Liability for Negligent or
Erroneous Acts -

Fact that bidder alleges it was told by procuring agency personnel to include
cover letter with bid which conditioned bid upon possession of local license,
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resulting in rejection of bid, does not alter nonresponsiveness of b@d as Govern-
ment is not responsible for negligence of employee absent specific statutory

provision.

In the matter of National Ambulance Company, Inc., December 29,
1975:

On June 6, 1975, the Veterans Administration Hospital, Vancouver,
Washington (VA), issued invitation for bids (IFB) No. 683-1-76 for
ambulance services.

The IFB required that the “successful bidder shall meet all re-
quirements of Federal, State or City codes regarding operations of
this type of service.” Bids were opened on June 18, 1975, and the low
bid was submitted by National Ambulance Co., Inc. (National).
National submitted with its bid a cover letter which stated :

This bid is contingent upon receiving approval from the proper authorities
to pick up Veteran’s Administration authorized patients within the Vancouver
City Limits.

At the time National submitted its bid, it did not possess a city
license to operate an ambulance in the city limits. On June 23, 1975,
National applied for a license from the city council but the application
was denied.

Accordingly, on June 30, 1975, award was made to American Am-
bulance Company, Inc. (American), as the low responsive, responsible
bidder.

National has protested the rejection of its bid to our Office contend-
ing that possession of the Vancouver city license was unnecessary to
show its qualifications as a responsible bidder.

Our Office has considered numerous cases in the past involving li-
cense requirements under VA ambulance service solicitations. The
general rule enunciated in these cases is that where the IFB requires a
bidder to possess a specific license, the failure of the bidder to have
such a license at the time of award is a bar to an affirmative finding
of responsibility by the contracting officer. However, where the IFB
employs only general language, as here, the failure of a bidder to pos-
sess a certain permit or license is not a bar to an award to that bidder.
This is so because whether a bidder needs a license or permit to per-
form a Federal contract is a matter between the bidder and the local
governmental unit and not for resolution by the contracting officer. 51
Comp. Gen. 377 (1971) and 53 <d. 51 (1973). Therefore, based on the
foregoing precedents, the failure of National to have the Vancouver
city license would not have been sufficient, standing alone, to require
rejection of its bid.

However, the act of attaching to its bid the aforementioned cover
letter making its bid contingent upon receiving the city license had
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the effect of qualifying National’s bid and thereby rendered the bid
nonresponsive. By qualifying its bid on the basis that it would accept
the award only if it obtained the license, National obtained the ability
to accept or reject an award after bid opening, depending upon which
action would be to its advantage. A bid must be rejected where the bid-
der imposes conditions which would modify requirements of the IFB
or limit rights of the Government so as to give such bidder an ad-
vantage over other bidders. S. Livingston & Son, Inc., B-183820,
September 24, 1975, 75-2 CPD 179. ,

National argues that it was advised to furnish the cover letter by a
VA employee and that such action on the part of the Government was
misleading, resulting in the rejection of its bid.

It is well settled that in the absence of a specific statutory provision,
the Government is not responsible for the malfeasance, misfeasance,
negligence or omissions of duty of its agents or employees. Durable
Metal Products Company, B~182864, November 21, 1975.

For the foregoing reasons, we find the rejection of National’s bid to
have been proper and the protest is denied.

[ B-184308 ]

Bids—Nonresponsive to Invitation—Information After Bid Open-
ing Unauthorized

Low bidder, after bid opening, cannot ‘“‘cure” its failure to acknowledge receipt
of an invitation for bids (IFB) amendment because to do so would be tantamount
to permitting the submission of a second bid. Bidder’s alleged non-receipt of
amendment does not appear to have been the result of a deliberate effort to
exclude bidder from competition.

Contracts—Specifications—Failure To Furnish Something Re-
gquired—Addenda Acknowledgment—Waiver—Refused

Bidder’s contention that amendment to IFB only repeated obligation required
under original IFDB’s “Site Visit” clause, and therefore, its failure to formally
acknowledge receipt thereof should be waived as a minor informality is without
merit for while clause required bidders to inspect site so as to acquaint them-
selves with general and local conditions affecting cost of performance, clause
did not impose legally enforceable obligation under I¥B for bidder to provide
bus transportation for employees as required by amendment and thus did not give
Government same rights against bidder as it would possess under amendment.

Contracts—Specifications—Failure To Furnish Something Re-
quired—Addenda Acknowledgment—*Trivial” and “Negligible”
Effect of Amendment

Where only estimate as to value of invitation amendment is bidder’s unsupported,
self-serving statement, rejection of its bid for failure to acknowledge such amend-
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ment was proper, for in determining whether amendment has only “trivial” or
“negligible” effect on bid price to permit waiver, it would be inappropriate to per-
mit bidder seeking waiver to determine value as it would give him option to
become eligible for award by citing costs that would bring him within de

minimis rule or to avoid award by placing larger cost value on effects of amend-
ment.

In the matter of Ira Gelber Food Services, Inc., December 30, 1975:

Ira Gelber Food Services, Incorporated (Ira Gelber), protests the
rejection of its bid and the subsequent award of a contract to another
bidder under invitation for bids (IFB) No. N006812-75-B~0069, issued
by the Naval Supply Center, Charleston, South Carolina. The invi-
tation solicited bids for the furnishing of mess attendant services at
the Naval Air Station, Key West, Florida. Amendment 0001 to the
IFB added the following “Employee Transportation (NAS Boca
Chica only) (Item 0002)” clause to Section F.2 of the invitation :

Since NAS (Boca Chica) is considered in inconvenient, inaccessible and out-
lying area to the labor market, the Contractor shall furnish transportation for
his employees to NAS (Boca Chica), on @ no-cost-to-the-empoyee basis. Such cost
shall in no way be transferred to the employee or affect his take-home pay in any
manner. The Contractor shall provide for transportation to pick-up each em-
ployee at a specified point not nore than two city blocks from the employee’s
place of residence and return the employee to the same place upon completion of
his work shift. The transportation provided must be for the sole purpose of trans-
porting employees to Building 515 at NAS (Boca Chica) and return. :Since satis-
factory public transit service is not available, the Contractor shall not attempt
to require the employee to obtain public transportation on a reimburseable
basis. The Contractor may arrange to reimburse an employee who drives his own
car and transports fellow employees to the NAS (Boca Chica) galley or provide
other suitable transportation in kind at his discretion. Suitable transportation is
defined as pick-up within two blocks of place of residence not more than one
hour before working hours and transport to and from NAS (Boca Chica) with
return to pick-up point not more than one hour after end of working hours in a
closed passenger carrying vehicle such as a bus or automobile. [Italic supplied.]

The bids of Ira Gelber (the low bidder) and of T' & S Service
Associates (the next low bidder) were rejected as nonresponsive for
failure to acknowledge receipt of the above amendment. Ira Gelber
protests the rejection of its bid contending that it did not receive
the amendment, and, therefore, it did not have the opportunity to
acknowledge it. Moreover, the protester emphasizes that even had it
received the amendment, the failure to acknowledge receipt thereof
did not constitute a basis to reject its bid because the original IFB,
specifically its “Site Visit” clause, required the furnishing of trans-
portation for employees and therefore the amendment only repeated
an obligation required under the original solicitation. Alternatively,
Gelber contends that the amendment was trivial or negligible in nature
and therefore the failure to acknowledge it could have been waived
under the provisions of Armed Services Procurement Regulation
(ASPR) § 2-405(iv) (B) (1974 ed.).
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Addressing first the failure of Ira Gelber to receive the amend-
ment, generally, if a bidder does not receive and acknowledge a ma-
terial amendment to an IFB and such failure is not the result of
a conscious and deliberate effort to exclude the bidder from partici-
pating in the competition, the bid must be rejected as nonresponsive.
Hyde & Norris/ t/a Traveler’s Inn Motor Lodge, B-180360, May 20,
1974, 74-1 CPD 272; 40 Comp. Gen. 126, 128 (1960). In his report
upon the protest, the contracting officer states that the amendment
was mailed on the date of issuance to all firms that had received copies
of the invitation. There were 17 bids received in response to the IFB
and 13 bidders acknowledged receipt of the amendment. Therefore,
we have no reason to believe that the failure of Ira Gelber or any
other bidders to receive the amendment was the result of a deliberate
attempt on the part of the Navy to exclude them from competition.
Torotron Corporation, B-182418, January 30, 1975, 75-1 CPD 69.

The protester has further alleged that the T & S representative
present at bid opening has stated that contrary to usual practice,
nothing was said about any amendment or anyone’s failure to acknowl-
edge it. We think it is clear that even if the bid opening officer had
mentioned the amendment at bid opening and had informed those
bidders present of their failure to acknowledge receipt thereof, the
results of the bid evaluation would not have been altered since neither
Ira Gelber nor any other bidder would have been permitted a post-bid
opening opportunity to acknowledge the amendment. Even though Ira
Gelber may have intended to be bound by all the terms and conditions
of the solicitation, the determining factor is not whether the bidder
intends to be bound, but whether this intention is apparent from the
bid as submitted. It has been the consistent position of this Office
that the responsiveness of a bid must be determined from the face
of the bid itself, for to allow a bidder to alter or clarify his bid in
order to make it responsive would be tantamount to permitting the
submission of a second bid. Sheffield Building Co., Inc., B-181242,
August 19,1974, 74-2 CPD 108. To permit a post bid-opening acknowl-
edgement would be precisely the “two bites at the apple” situation
that the bid responsiveness rules are intended to preclude. Veterans
Administration re Welch Construction Inc., B-183173, March 11, 1975.
75-1 CPD 146.

Ira Gelber next asserts that there was no need for it to acknowledge
the amendment since it had bid on the basis of the original invitation’s
“Site Visit” clause, which the protester contends required the furnish-
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ing of a bus to transport its employees to and from the work site.
The “Site Visit” clause reads in pertinent part as follows:

Bidders are urged and expected to inspect the site where services are to be
performed and to satisfy themselves as to all general and local conditions that
may affect the cost of performance of the contract, to the extent such informa-
tion is reasonably obtainable. * * *

In this regard, Ira Gelber states that as a former contractor fully
acquainted with the local conditions at the Key West site it knew
that local public transportation was almost nonexistent and that per-
sonnel would not work at NAS Boca Chica without being furnished
transportation. Therefore, Ira Gelber contemplated the use of a bus
in performance of the work the cost of which was fully included in
its bid and accordingly, its bid as submitted, obligated the firm to
comply with the requirements of the amendment without a formal
acknowledgement thereof.

In support of its position, the protester cites our ruling in Genest
Baking, Inc., B-180999, July 12, 1974, 74-2 CPD 25, which held that
where an amendment to an IFB does not impose on the bidder any
additional obligations from those required under the original solici-
tation, the failure to acknowledge such an amendment may be waived.
We have reviewed the case and we do not agree with Ira Gelber’s
analogy of that case to the facts and circumstances of the instant pro-
test. In Genest, supra, the amendment was issued to apprise bidders of
the inadvertent omission of the unit of issue (pounds) for four of
the items being procured and to instruct them that these items must
also be offered on a pound basis as were all the other items. In effect,
the amendment merely reiterated the original IFB instructions re-
garding the unit of issue on which bid prices were to be based. How-
ever, in the instant case, we believe the amendment in question im-
posed an additional obligation on the bidder, not legally enforceable
under the original solicitation ; namely, that the contractor supply bus
transportation for its employees at no cost to them.

While the IFB’s “Site Visit” clause required that bidders inspect
the site and acquaint themselves with the general and local conditions
that could affect their cost of performance, nowhere does the clause
either directly or indirectly obligate a potential contractor to furnish
bus transportation for its employees. Admittedly, the lack of public
transportation may well in fact be a local condition that could ad-
versely affect the cost of performance and may well have been taken
into consideration in formulating a bid price, but, the clause itself
does not specifically impose any legally enforceable obligation under
the original solicitation for a bidder to furnish bus transportation.
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Although Ira Gelber may have intended to comply with the terms
of amendment 0001, and formulated its bid price accordingly, such
an intention was not apparent from the face of its bid. The IFB’s
“Site Visit” clause did not give the Government the same enforceable
rights against the bidder as it would possess under the amendment.
Any resultant contract with Ira Gelber would not bind it to assume
the costs agreed to by those bidders acknowledging the amendment
.and acceptance of its bid would therefore be prejudicial to them. Ac-
cordingly, since we do not believe, as the protester contends, that the
amendment only repeated an obligation already required under the
IFB’s “Site Visit” clause, Ira Gelber’s failure to acknowledge the
receipt thereof was fatal to the responsiveness of its bid.

Alternatively, Ira Gelber takes the position that the amendment
had a “trivial” or “negligible” effect on the total price of the contract.
The protester therefore contends that its failure to acknowledge the
amendment did not affect price, quality or quantity, or delivery, or
the relative standing of the bidders, and that such a deviation con-
stituted a minor informality which could be waived in accordance with
ASPR § 2405(iv) (B) (1974 ed.). In this regard, the general rule as
to the effect of a bidder’s failure to acknowledge an amendment to an
invitation for bids is that when the amendment affects, in other than
a “trivial or negligible” manner, the price, quantity, or quality of the
procurement, the bidder’s failure to acknowledge the amendment in
compliance with the terms of the invitation or amendment cannot be
waived. See ASPR §2-405 (1974 ed.). The basis for this rule is the
principle that the acceptance of a bid which disregards a material
provision of an invitation, as amended, would be prejudicial to other
bidders. Clarification of the bid after opening may not be permitted
because the bidder in such circumstances would have the option to
decide to become eligible by furnishing extraneous evidence that the
amendment had been considered, or to avoid award by remaining si-
lent. 41 Comp. Gen. 550 (1962).

In support of its position, Ira Gelber states that its bid included an
allowance of $170 per month ($2,040 per year) for all travel, including
the cost of a bus, and therefore the value of the amendment when
compared with the difference between Ira Gelber’s bid and that of the
successful contractor was “trival or negligible’” and did not alter their
respective standing for award. In further support of its position, Gel-
ber refers to our previous decisions, Algernon Blair, Inc., B-182626,
February 4, 1975, 75-1 CPD 76, and Flippo Construction Co., Inc.,
B-182730, March 7, 1975, 75-1 CPD 189, which cite 52 Comp. Gen. 544
(1973), wherein we stated that the failure to acknowledge receipt of an
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amendment may be waived in circumstances where the monetary
change effected by the amendment is trivial or negligible in relation
to the scope of the overall work and the difference between the two
low bid prices. In 52 Comp. Gen. 344, supra, we agreed with the
procuring activity that the failure to acknowledge reciept of an
amendment could be waived as a minor informality since the value
of the amendment was estimated by the Government as $966 or 0.138
percent of the overall $702,000 bid for the work (as compared with the
protester’s estimated value of the amendment in the present case of
$2,040 per year or .635 percent of the overall $304,900 bid for the
work), and 5.682 percent of the $117,000 difference between the two
lowest bids (as compared with the protester’s estimate of 7.432 percent
of the $27,446.40 difference between its bid and that of the contractor).

However, all the above cited cases are clearly distinguishable from
the present case since in each of those referenced decisions there was
a Government estimate of the value of the amendment in question
providing a basis from which our Office could apply the rule (stand-
ard) enunciated in 52 Comp. Gen. 544, supra, so as to determine
whether the change affected by the amendment was trivial or negli-
gible. Here, the contracting officer reports that the activity was un-
able to estimate the value of the amendment in view of the number
of variables present. In the present case, the only estimate as to the
value of the amendment are the protester’s unsupported self-serving
statements. In this regard, we believe that in determining whether
the value of an invitation amendment is such as to allow waiver of
the failure to acknowledge receipt thereof, it would be inappropriate
to accept the value placed upon it by the bidder seeking the waiver. 53
Comp. Gen. 64, 66 (1973). To allow that would be to revert to the
situation wherein a bidder after publication of bid prices could have
the option to decide to become eligible for award by citing costs which
would bring him within the de minimis doctrine, or to avoid award by
placing a larger cost value on the effects of the amendment.

Since there is no Government estimate of the value of the amend-
ment, we have no basis to conclude that the award was improper, and
since the award was made 6 months ago, we do not believe any useful
purpose would be served in now obtaining an independent estimate of
the cost of complying with the amendment. However, we are request-
ing of the Secretary of the Navy that in future procurements where
the application of the de minimis rule is in question, our Office be
furnished the procuring activity’s best estimate of the value of the
unacknowledged amendment. While we recognize that the formula-
tion of an estimate may in certain instances be extremely difficult, it is
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nevertheless imperative that we have the benefit of such information
in order to determine whether the aforementioned rule is to be ap-
plied so as to permit or deny waiver of the bidder’s failure to acknowl-
edge an amendment.

Accordingly, the protest is denied.

[ B-184904 ]

Bids—Evaluation—Delivery Provisions—After Date of Contract v.
After Receipt of Contract

Where invitation for bids required delivery within 280 days ‘“after date of
award,” telegraphic bid offering delivery “280 days after receipt of award” was
properly rejected as nonresponsive, where solicitation contained provision for
evaluation of bids offering delivery based upon date of receipt of contract or
notice of award (rather than contract date) by adding the maximum number

of days normally required for delivery of the award through the mails. Thus
evaluated, protester’s bid exceeded the required delivery schedule,

In the matter of the Imperial Eastman Corporation, December 30,
1975:

Imperial Eastman Corporation (Imperial) has protested the rejec-
tion of its low telegraphic bid as nonresponsive, and the subsequent
award of a contract to Container Service, Inc. (CSI), the second low
bidder, under invitation for bids No. DSA700-75-B-2685, issued by
the Defense Supply Agency, Defense Construction Supply Center
(DCSC), Columbus, Ohio.

The subject IFB, which called for the supply of tube-pipe fitting
kits, required delivery within 280 days “after date of award.” Upon
the opening of bids on July 30, 1975, it was discovered that Im-
perial’s low telegraphic bid stated, in part, delivery terms of “280
days after receipt of award.” [Italic supplied.] However, a signed bid
form, which was received as a confirming bid after the time set for bid
opening, took no exception to the IFB’s delivery requirements. The
agency advised Imperial that the confirming bid could not be con-
sidered in determining the responsiveness of the timely telegraphic bid
due to its untimely receipt. The timely telegraphic bid was rejected as
nonresponsive pursuant to Armed Services Procurement-Regulation
(ASPR) §2-404.2(c) (1974 ed.) which requires rejection of any bid
which fails to conform to the delivery schedule.

Counsel for Imperial has contended that the bid was improperly
rejected and that the contracting officer failed to follow the procure-
ment regulations applicable to an apparent minor informality, irregu-
larity, or mistake in bid.
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Counsel maintains that notwithstanding the use of the terminology
“after receipt of award,” it was unmistakably clear from the tele-
graphic bid that no exceptions were being taken to the terms of
the IFB. Reference is made to the telegraphic bid’s opening sentence
which began :

Subject to all terms, conditions, and provisions of Solicitation No. DSAT00-75—
B-2685 * * *

and the subsequent statement in the telegram:

* * * delivery a8 required by the solicitation, with the shipping point being
Chicago, Illinois.

Counsel therefore urges that the responsiveness of the bid is clear from
a reading of its entirety, citing 51 Comp. Gen. 831, 833 (1972) ; 49 id.
517, 520 (1970) ; and 48 id. 593, 601 (1969).

Counsel further argues that weight must be given to the late con-
firming bid documents in which no exceptions were taken to the de-
livery provision specifying 280 days after “date of award.” It is urged
that this should constitute strong evidence as to the content of Im-
perial’s telegraphic bid since the confirming document was sent by
certified mail, return receipt requested, on the same date as transmis-
sion of the telegraphic bid, so that Imperial had no opportunity to
modify that document after the bid opening date.

Counsel’s final contention is that the semantical terms “date of
award” and “receipt of award” must be considered synonymous in
the Government contracting milieu, where in “receipt” is to be argu-
ably construed to connote that the contractor becomes a recipient of a
contract upon its execution, as distinguished from physical receipt of
the contract or physical receipt of notice of the fact that the contract
has been awarded.

The subject IFB has addressed the matter with considerable specific-
ity. At page 7, with regard to the time of delivery, the IFB expressly
made applicable, with the deletion of subparagraph c, the provisions
of paragraph HOT7 of the DSCS Master Solicitation, and stated :

IMPORTANT: Bidders not meeting Government’s REQUIRED delivery sched-
ule set forth above WILL BE CONSIDERED NONRESPONSIVE. Attention is
directe;l to Para (b) Prov. HO7 set forth in DCSC Master Solicitation. [Italic in
original.]

Paragraph HO7, which expressly controls situations such as herein
presented, states:

HO7—TIME OF DELIVERY (IFB’s) (1974 APR—DCSC:

a. Delivery is Required to be made in accordance with the schedule set forth
below. Bids failing to meet the required delivery schedule will be rejected as
nonresponsive.
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CLIN(8S) QUANTITY TIME
(Days after date of award)

(Government will insert information in Solicitation)

b. Attention is directed to paragraph 10d of the Solicitation Instructions and
Conditions (SF 33A) which provides that a written award mailed or otherwise
furnished to the successful bidder results in a binding contract. Any award here-
under, or a preliminary notice thereof, will be mailed or otherwise furnished
to the bidder the day the award is dated. Therefore, in computing the time
available for performance, the bidder should take into consideration the time
required for the notice of award to arrive through the ordinary mails. However,
a bid offering delivery based on date of receipt by the Contractor of the con-
tract or notice of award (rather than the contract date) will be evaluated by
adding the mazimum number of days normally required for delivery of the
award through the ordinary mails. If, as so computed, the delivery date offered
is later than the delivery date required in the invitation, the bid will be con-
sidered nonresponsive and rejected. [Italic in original.]

This Office has previously considered contract clauses virtually
identical to the foregoing, and has rejected the argument that “date
of contract” [or award] and “receipt of contract” [or award] are
synonymous. To the contrary, we have regarded them as separate and
distinct dates, holding that the latter is to be construed as the date upon
which the award, or notice thereof, is actually received by the success-
ful bidder, and that date is therefore to be determined by the distance
between the parties involved and the manner by which either the con-
tract documents or notice of award are transmitted from the Govern-
ment to the successful bidder. See B-158670, April 14, 1966 ; B~162138,
August 18, 1967; and citations therein. Accordingly, where the maxi-
mum number of days required for delivery of the award through the
ordinary mails is added to such a proposed delivery schedule, and a
delivery schedule so computed exceeds the number of days from date
of award as set forth in the solicitation, the bid must be rejected as
nonresponsive. B~162138, August 18, 1967. In view of Imperial’s
location in a State external to that of the procuring activity, it is
obvious that the maximum number of days required for receipt of the
contract for normal delivery through the ordinary mails would be at
least one, and we therefore consider Imperial’s bid to have been
properly rejected under the provisions of the cited clause.

Although the telegraphic bid contained blanket statements indi-
cating that the protester intended to conform to all of the terms and
provisions of the subject IFB, the choice of the words “after receipt
of award” was most unfortunate since such phraseology, under the
provisions of HOT7 as interpreted by our Office, required the addition
to Imperial’s offered delivery schedule of the maximum number of
days required for interstate transmission of contract award, thereby
rendering the bid nonresponsive.
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Moreover, and notwithstanding Imperial’s stated intent to comply
with all terms and provisions of the IFB, the inexplicable deviation
from the specific delivery terms of the IFB, construing the matter
most favorably to Imperial, may be considered as creating a material
ambiguity as to whether or not delivery would be made within 280
days from date of award. In this regard, we have held that where
either of two possible meanings can be reached from the terms of a
bid, the bidder should not be allowed to explain his meaning when
he is in a position thereby to prejudice other bidders or to affect the
responsiveness of his bid. See B-154821, September 15, 1964, and
citation therein.

In so considering this type of provision, and such deviations there-
from, we have concluded that the latter are not informalities or minor
irregularities which may be waived since they go to the substance of
the bid by affecting delivery. B-154821, September 15, 1964. Nor may
they be eligible for correction under the rules governing mistakes in
bids since errors in bids which may be corrected after opening are
those which do not affect the responsiveness of a bid. 38 Comp. Gen.
876,878 (1959).

In 48 Comp. Gen. 593, 601 (1969), cited by counsel for the proposi-
tion that bid responsiveness must be determined by a reading in the
entirety within the “four-corners” of the bid documents, we noted that
a determination of responsiveness on the basis of independent knowl-
edge outside of the bid itself would not create a valid and binding
contract. id. 601. In view thereof, we must reject the argument that the
responsiveness of the timely telegraphic bid may be determined by the
content of Imperial’s Jate confirming bid. Inasmuch as the contracting
agency had only the telegraphic bid available from Imperial upon
which an award could legally be made, its responsiveness must be deter-
mined from the content thereof.

Having reviewed the cases cited by Imperial’s counsel in support
of his contention of bid responsiveness, we find that none involve either
the type of deviation or the delivery clause with which we are herein
confronted. Therefore, the matter must be governed by the precedents
of this Office, set forth above, which specifically address, and therefore
control, the instant circumstances.

Accordingly, the protest must be denied.
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OCTOBER, NOVEMBER, AND DECEMBER 1975

Page
ADMINISTRATIVE ERRORS
Promotions
Subsequent correction
Two Bureau of Mines employees were detailed to higher grade posi-
tions in excess of 120 days and no prior approval of extension beyond
120 days was sought from CSC. Employees are entitled to retroactive
temporary promotions for period beyond 120 days until details were
terminated because Board of Appeals and Review, CSC, has interpreted
regulations to require temporary promotions in such circumstances.
Amplified by 55 Comp. Gen. (B-184990, Feb. 20, 1976)...__.____ 539

AGENCY
Overtime policies (See REGULATIONS, Overtime policies)
Promotion procedures (See REGULATIONS, Promotion procedures)

AGENTS

Government

Authority

Responsibility of persons dealing with agents

Since persons who enter contractual relationships with the Govt.
are charged with responsibility of accurately ascertaining extent of a
limited agent’s authority, Govt. is not bound by damage clause signed
by employee beyond scope of his authority - . _.___________.__._____ 356

Government liability for negligent or erroneous acts

Fact that bidder alleges it was told by procuring agency personnel to
include cover letter with bid which conditioned bid upon possession of
local license, resulting in rejection of bid, does not alter nonresponsiveness
of bid as Govt. is not responsible for negligence of employee absent
specific statutory provision_ . _ _ ___ o ooeLoo 597
Of private parties

Authority

Contracts
Bid bond

Evidence required to establish authority of particular person to bind
corporation is for determination of contracting officer, and record pro-
vides no basis for concluding that contracting officer incorrectly deter-
mined that agent was authorized to sign bid bond________.__________ 422
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AIRCRAFT Page

Acquisition by purchase or transfer

For use by grantees

Acquisition by agencies of aircraft and passenger motor vehicles by
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically
authorized by appropriation act or other law, and this prohibition ap-
plies to acquisition by transfer by Law Enforcement Assistance Admin.
of aircraft or passenger motor vehicles for use by grantees in their
regular law enforcement functions because agency obtains custody and
accountability and exception would reduce congressional control over
aircraft and vehicles. See 44 Comp. Gen. 117. 43 Comp. Gen. 697, 49
id. 202, and B-162525, Dec. 21, 1967, distinguished .. ________________ 348

ANTI-KICKBACK ACT
Coverage
Negotiated contracts (See CONTRACTS, Negotiation, Anti-Kickback
Act violations)
Subcontracts. (See CONTRACTS, Subcontracts, Anti-Kickback Act
violations)

APPROPRIATIONS

Availability

Contracts

Base bid and deductive items
Recording

FPR, unlike ASPR, imposes no duty on contracting officer to record
amount of funds available prior to bid opening for base bids and alternates
when amount of funding is in doubt. Therefore, determination of actual
available funding, and the consequential determination whether al-
ternates, if any, will be applied, may properly be made after bid opening
in case of civilian agency. However, adoption of uniform Govt-wide
policy is recommended. . ... . . meo- 443

Court costs and attorney fees

Suits against officers and employees

Where U.S. Attorney undertook defense of former SBA employee
who was sued as result of actions committed while acting within scope
of his employment and during course of proceedings U.S. Attorney
withdrew for administrative reasons, necessitating former employee’s
retaining services of private counsel although Govt.’s interest in de-
fending employee continued throughout proceedings, we would not
object to SBA’s reimbursing former employee amount for reasonable
legal fees incurred. 28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not
a bar in such circumstances since to hold otherwise would be contrary
to rule that cost of defending such cases should be borne by Govt. ____ 408

Paperweights and plaques

Appropriated funds may not be used to buy paperweights and walnut
plaques for distribution by U.S. Army Criminal Investigation Command
(USACIDC) to governmental officials and other individuals in recog-
nition of their support for USACIDC. Plaques may, however, be pur-
chased with appropriated funds to honor employees who died in the line
of duty if the use is proper under the Government Employees Incentive
Awards Act, 5 U.S.C. 4501-4506, and related regulations. _..._._.__._ 346
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APPROPRIATIONS—Continued
Avaijlability—Continued
Secret Service operations
Protection for Secretary of Treasury

Holding in 54 Comp. Gen. 624 that funds appropriated to Secret

Service are not available for protection of Secretary of Treasury because

" authorizing legislation, 18 U.S.C. 3056(a), does not include Secretary

among those entitled to protection, is reaffirmed. Administrative transfer

to Secret Service of function of protecting Secretary does not, without

more, make Secret Service appropriations available for that purpose . _ _
Retroactive payments

Because intended use of Secret Service appropriation for protection of
Secretary of Treasury was disclosed to and apparently acquiesced in by
Congress in connection with fiscal year 1976 appropriation request, that
appropriation is available for such protection___.______.____________

Since purpose of 54 Comp. Gen. 624, to stop then unauthorized use
of Secret Service funds for protection of Secretary of Treasury, has
been achieved, Dept. apparently acted in good faith, and Congress has
acquiesced in use of fiscal year 1976 Secret Service appropriation for pro-
tection of Secretary, no useful purpose would be served by requiring
reimbursement of Secret Service appropriation from appropriation for
Office of Secretary of Treasury for period from decision in 54 Comp.
Gen. 624 until fiscal year 1976 _ _ _ ___ ___ .
Limitations

Purchases

Aircraft

Acquisition by agencies of aircraft and passenger motor vehicles by
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically
authorized by appropriation act or other law, and this prohibition applies
to acquisition by transfer by Law Enforcement Assistance Admin. of
aircraft or passenger motor vehicles for use by grantees in their regular
law enforcement functions because agency obtains custody and ac-
countability and exception would reduce congressional control over
aircraft and vehicles. See 44 Comp. Gen. 117. 43 Comp. Gen. 697, 49 4d.
202, and B-162525, Dec. 21, 1967, distinguished_ __ . __.______________
Navy Department

Contracts

Absence of statutory restriction

Navy is not required as a matter of law to expend funds provided in
lump-sum appropriation act for a specific purpose when statute does
not so require, notwithstanding language contained in Conference Re-
port. Absence of statutory restriction raises clear inference that Report
language paralleled and complemented, but remained distinct from,
actual appropriation made. Therefore, Navy selection of particular
aircraft design for its Air Combat Fighter and resultant award of sus-
taining engineering contracts cannot be regarded as contrary to law.__.
Obligation

Contracts

Compliance with DOD reprogramming directives
(See APPROPRIATIONS, Restrictions)

Although protester argues that Navy did not comply with DOD
reprogramming directives, those directives are based on nonstatutory
agreements and do not provide a proper basis for determining legality of
expenditures _ _ . e ceccmeeooo
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APPROPRIATIONS-—Continued

Prohibitions. (See APPROPRIATIONS, Restrictions)
Restrictions

Reprogramming action

Effect on legal contract award

Provision in appropriation act which prohibits use of funds for pre-
senting certain reprogramming requests cannot operate to invalidate
contract awards even if awards resulted from reprogramming action
since violation of such provision cannot serve to invalidate an otherwise

legal contract award. .. . e

ARBITRATION
Award
Denial of overtime assignment
Violation of collective bargaining agreement
Fed. Labor Relations Council questions propriety of sustaining
arbitration award of 1 hour backpay to employee deprived of overtime
work in violation of negotiated labor-management agreement. Agency
violations of such agreements which directly result in loss of pay, al-
lowances or differentials, are unjustified and unwarranted personnel
actions as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore,
where agency obligated itself in a labor-management agreement to
provide 2 hours of productive work when employee is held on duty
beyond his regular shift and, in violation of such agreement, provided
him only 1 hour, arbitration award providing backpay to employee for
the additional hour may be sustained. . _ . ___ ... __ .. ___________.__.
Punitive damages
Grievance charged violation of provision in collective bargaining
agreement that consultants would not be hired to perform work that
could be performed by agency employees. Agency stipulated that it had
violated agreement but refused union’s demand that consultant repay
salary to U.S. Treasury. Prior to arbitration hearing, the consultant
resigned. Arbitrator’s award of punitive damages to be paid by agency
to union may not be implemented since there is no authority to award
punitive damages against U.S. or one of its agencies. . _.._...___.__._
Employee personnel actions
Classification actions
Not covered by negotiated grievance procedure
Employee’s GS-12 position was reclassified administratively to
GS-13, effective June 2, 1975, incident to employee’s grievance related
to co-workers’ promotions which had become effective October 11, 1974.
Reclassification of position with concomitant pay increase may not
be made retroactive other than as provided in 5 CFR 511.703__.__.___
Negotiated agreement
Agency regulations
Incorporated by reference
Federal Labor Relations Council questions propriety of implementing
arbitration award that sustains grievance of two Community Services
Admin. employees for retroactive promotions and backpay. Because
record contains substantial evidence that grievants would probably
have been demoted shortly after they should have been promoted—evi-
dence which arbitrator apparently did not consider—award is indefinite.
Matter should be remanded to arbitrator for additional proceedings
with instructions that he hear evidence on whether demotions would
have occurred and, if so, on what date. ...« __._______
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ARBITR ATION—Continued

Negotiated agreement—Continued

Agency regulations—Continued

Incorporated by reference—Continued

When agency regulations are incorporated by reference in negotiated
agreement, arbitrator should accord great deference to agency inter-
pretation of regulations it has promulgated. However, where regulations
are plain on their face, no interpretation is required and arbitrator
was correct in rejecting agency interpretation at variance with plain
language of regulations__.___ . ___ . _________ L _____._.

ATTORNEYS

Fees

Suits against officers and employees

Official capacity

Where U.S. Attorney undertook defense of former SBA employee
who was sued as result of actions committed while acting within scope
of his employment and during course of proceedings U.S. Attorney
withdrew for administrative reasons, necessitating former employee’s
retaining services of private counsel although Govt.’s interest in defend-
ing employee continued throughout proceedings, we would not object
to SBA’s reimbursing former employee amount for reasonable legal fees
incurred. 28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not a bar in
such circumstances since to hold otherwise would be contrary to rule
that cost of defending such cases should be borne by Govt.._._._______

AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)

AWARDS

Contract awards (See CONTRACTS, Awards)
Recognition of employees services

Support for USACIDC

Paper weights and plaques

Appropriated funds may not be used to buy paper weights and walnut
plaques for distribution by U.S. Army Criminal Investigation Command
(USACIDC) to governmental officials and other individuals in rec-
ognition of their support for USACIDC. Plaques may, however, be
purchased with appropriated funds to honor employees who died in the
line of duty if the use is proper under the Government Employees In-
centive Awards Act, 5 U.S.C. 4501-4506, and related regulations..______
Recognition of support for USACIDC (See AWARDS, Recognition of

employees services, Support for USACIDC)

BAILMERTS
Liability of bailee
Negligence cause of loss of bailed property
Exception
Fire
Bailee, in case of bailment for mutual benefit, is held to standard of due
care and ordinary prudence. While presumption of negligence ordinarily
arises from destruction of bailed property, rule does not apply where
property is destroyed by fire_ __ . __ .-
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BAILMENTS—Continued Page

Private property

Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.)
Rent

Lost or destroyed

When bailed property is destroyed, its availability for use is ended and
bailment is at an end. Rental payments are not authorized beyond date
subject matter of bailment was destroyed__ ___. _________________.___ 356

BIDDERS

Allegation of unfairness, etc.

Referral to Attorney General

Contention raising allegedly ‘‘questionable’” pattern of bidding by
certain small business firms is not for consideration, since ASPR 1-111.2,
““ Noncompetitive Practices,”’ provides that such matters should be referred
by procuring agency to Attorney General for prosecution.________.__ 475
Inquiries

Response by procurement officials

Advertised procurement is open and public to protect interests of
both Govt. and bidders. Agency’s position that no regulation obliged
it to notify apparently successful bidder of fact that undisclosed late bid
was being considered for award is not persuasive justification for de-
clining to provide information where apparently successful bidder makes
several preaward inquiries attempting to ascertain procurement status.
Record does not show whether there was actual failure to furnish advice,
or merely poor communication. But procurement officials should be
sensitive to position of bidder and make reasonable efforts to respond to
nguiries . e 494
Qualifications

Administrative determinations

Reasonable
Supported by grand jury findings

Where validity of contracting officer’s nonresponsibility determina-
tion is challenged on basis it was erroneously predicated primarily upon
criminal indictment which had been dismissed, such determination is
nevertheless reasonable since findings of grand jury underlying indict-
ment adequately support findings of lack of integrity, indictment was
dismissed because of procedural deficiencies rather than for insufficiency
of evidence, and dismissal has been appealed. Contracting officer’s
failure to contact prospective contractor regarding responsibility did
not affect validity of determination_.___.__________________________ 343

Business atfiliates

Small business concerns

Examination of ‘social disadvantage'’ determination made of owner
of firm proposed for 8(a) award shows that SBA did consider factors
regarding disadvantage other than racial identity of owner or owner's
alleged inability to obtain bonding. Determination is considered ra-
tionally supported, given broad guidelines conveyed in SBA policy and
regulation concerning what constitutes ‘‘disadvantage’”_ .. _______.___ 397
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BIDDERS—Continued
Qualifications—Continued
Prior unsatisfactory service
Tenacity and perserverance
Contracting officer’s determination that bidder is nonresponsible
because of lack of tenacity and perseverance based on bidder’s poor
performance on recent contracts is sustained notwithstanding SBA’s
appeal of that determination which was denied by head of agency.
Fact cited by SBA that bidder’s performance record recently had
shown marked improvement does not establish that contracting officer’s
determination is unreasonable where record indicates that decrease in
number of bidder’s delinquent contracts resulted from delivery date
extensions granted by Govt. and completion of already delinquent
contracts rather than from bidder’s tenacity and perseverance__._______
Security clearance
Where it is alleged that definitive responsibility criterion—IFB
security clearance requirement—was waived, contracting officer’s
affirmative determination of responsibility is for review on merits.
Determination was supported by objective evidence before contracting
officer, who had received information from bidder that adequate person-
nel working at nearby facilities could be used to perform contract, and
that predecessor contractor’s qualified personnel might also be hired.
GAO has no objection to determination in view of facts of record and
absence of evidence from protester demonstrating that determination
lacked reasonable basis_ - . _ .. -
Whether guard services contractor is, as protester claims, in default
of contract is matter of contract administration, which is function of
contracting agency, not GAO. In any event, contracting officer states
that contractor beginning performance using personnel with Confidential
security clearances adequately meets initial needs under contract; that
necessary administrative processing to transfer Secret clearances from
old to new contractor is being accomplished; and that in event Secret
tests or equipment are utilized at site, contractor has capability to
furnish Secret-cleared personnel._ _ ___ . _ . __..__---
Small business concerns
Certification referral procedure
Where small business size protest is received 134 hours after award
made on bid opening date, last day of fiscal year, termination of con-
tract is recommended, since SBA subsequently sustained protest;
contracting officer has indicated that procurement would have been
referred to SBA under standard operating procedure if received before
award; and contracting officer exceeded authority in that ASPR 1-
703(b) (5) preciudes small business set-aside award prior to expiration of
5 working days after bid opening in absence of urgency determination.. -
State, etc., licensing requirements
IFB provision that successful bidder meet all requirements of Federal,
State or City codes does not justify rejection of bid for failure to have city
license to operate ambulance service since need for license under such
general requirement is matter between local governmental unit and
contractor. However, where bidder conditions bid upon possession of
license, such qualification renders bid nonresponsive__.______._______..
Tenacity and perseverance
Prior unsatisfactory service (See BIDDERS, Qualifications, Prior
unsatisfactory service, Tenacity and perseverance)
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BIDDERS—Continued Page

Responsibility ». bid responsiveness

Information

Confidential

Low bid to provide computer services which is stamped “CONFI-
DENTIAL” is nonresponsive since stamp restricted public disclosure
of information concerning essential nature of services and product
offered, as well as price, quantity and delivery terms and affords that
bidder opportunity, after bid opening, of accepting or refusing award,
which is contrary to requirements of competitive bid system____________ 445
Right to response to inquiries

Advertised procurement is open and public to protect interests of
both Govt. and bidders. Agency’s position that no regulation obliged
it to notify apparently successful bidder of fact that undisclosed late
bid was being considered for award is not persuasive justification for
declining to provide information where apparently successful bidder
makes several preaward inquiries attempting to ascertain procurement
status. Record does not show whether there was actual failure to furnish
advice, or merely poor communication. But procurement officials should
be sensititive to position of bidder and make reasonable efforts to re-
spond to inquiries__ . _ . _ oo 494

BIDS

Acceptance

Unbalanced

Where agency receives mathematically unbalanced bids and deter-
mines that quantity estimates in IFB are valid representation of actual
needs, award may be made to low bidder notwithstanding its bid is
unbalanced - - _ e 488
Acceptance time limitation

Waiver

Not prejudicial to other bidders

Low bidder would not be precluded from waiving 10-day bid accept-
ance period after expiration, since, by offering to keep bid open for 60-
day period contemplated by IFB, bidder assumed risk of price increases
during period and did not gain advantage over other bidder__________ 546
Aggregate v. separable items, prices, etc.

Appropriation availability

FPR, unlike ASPR, imposes no duty on contracting officer to record
amount of funds available prior to bid opening for base bids and alter-
nates when amount of funding is in doubt. Therefore, determination of
actual available funding, and the consequential determination whether
alternates, if any, will be applied, may properly be made after bid
opening in case of civilian agency. However, adoption of uniform Govt-
wide policy is recommended.__.___ ____ _ ______ oo _____ 443

Award basis

Where solicitation provided for insertion of bid price for entire work
(bagic bid) and insertion of bid prices for deductive items (alternates),
and stated that evaluation of bids would be made on bases of basic bid
and all alternates, it was proper to evaluate basic bid without deductive
items since award was made for entire work. However, agency is advised
to clarify its evaluation provision for future use_ _ __ _________._______ 443
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BIDS—Continued
Bidders' qualifications (See BIDDERS, Qualifications)
Bond (See BONDS, Bid)
Brand name or equal (Se¢e CONTRACTS, Speclﬁcatlons. Restrictive,
Particular make)
Collusive bidding
Referral to Justice Department
Questions of alleged collusive pattern of bidding by small business
firms should be referred to Attorney General by procuring agency for
resolution pursuant to ASPR 1-111.2, since interpretation and enforce-
ment of criminal laws are functions of Attorney General and Federal
courts, not GAO_ L _ . e___
Competive system
Federal aid, grants, etc.
Basic principles
Bagic principles of Federal norm of competitive bidding are intended
to produce rational decisions by those who purchase for Federal Govt.;
to extent, therefore, that grantee’s procurement decision (and concur-
rence in decision by grantor agency) is not rationally founded, it may be
in conflict with fundamental Federal norm. Procurement under “ra-
tional basis’ test does not require detailed knowledge of GAO decisions. -
Negotiated contracts. (See CONTRACTS, Negotiation, Competition)
Preservation of system’s integrity
Invitation canceled and resolicited
While fact that specifications are inadequate, ambiguous or otherwise
deficient is not compelling reason to cancel invitation, absent showing
of prejudice, where specification is restrictive of competition and record
indicates that additional firms would bid on revised specifications in-
cluded in a resolicitation, cancellation is proper course of action.___.__
Unfair practices allegation
Contention raising allegedly “questionable’”’ pattern of bidding by
certain small business firms is not for consideration, since ASPR 1-111.2,
“ Noncompetitive Practices,” provides that such matters should be referred
by procuring agency to Attorney General for prosecution. . __-.__.____
Delivery provisions
Evaluation (See BIDS, Evaluation, Delivery provisions)
Discarding all bids
Invitation defects
D.C.’s cancellation of invitation after bid opening was proper upon
determination that specifications for one particular item being procured
overstated user’s actual needs and had detrimental effect of restricting
competition _ ___ e
Reinstatement
General Accounting Office direction
Printed legend on descriptive data sheets submitted with bid that
product specifications set forth in data sheets are subject to change
without notice may be ignored in evaluating bid under brand name
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BIDS—Continued Page
Reinstatement-—Continued
General Accounting Office direction—Continued

or equal clause since bid, read as a whole, indicates bidder’s intention to
furnish from stock product conforming to specifications. Effect of legend

by manufacturer of equipment is to reserve right to make changes as to

its items produced in future_ . ______________.____________..__.____. 592
Discount provisions

Bid bond amount calculated on discount price

Since ASPR 2-407.3(b) provides that any prompt payment discount
offered shall be deducted from bid price on assumption that discount
will be taken and offered discount of successful bidder shall form part of
award, where prompt payment discount is offered in bid where bid bond
is required amount of bid bond may be properly calculated on discounted
PTiCE o o e e e 352
Evaluation

Aggregate v. separable items, prices, etc.

Base bid low

Where solicitation provided for insertion of bid price for entire work
(basic bid) and insertion of bid prices for deductive items (alternates),
and stated that evaluation of bids would be made on bases of basic bid
and all alternates, it was proper to evaluate basic bid without deductive
items since award was made for entire work. However, agency is advised
to clarify its evaluation provision for futureuse.________.___________ 443

Total v. extension differences

While IFB clause, stating that aggregate total of lump-sum and unit
price items, based on estimated quantities, shall be basis for comparison
of bids, assumes that extended price for each item will equal product of
unit price times estimated quantity, it does not indicate that where there
is inconsistency one shall prevail over other._____________________.__ 413

Conformability of equipment, etc. (See CONTRACTS, Specifications,

Conformability of equipment, etc., offered)

Criteria

Federal aid, grants, etc.

Grantee’s decision to give greater weight to long-range operating cost,
rather than initial capital cost, in selecting successful bidder can be
rationally supported so long as evaluation criteria for award makes clear
basis upon which bids will be evaluated.. - __ . ______._____.____.__._ 390

Delivery provisions

After date of contract v, after receipt of contract

Where IFB required delivery within 280 days ‘after date of award,”
telegraphic bid offering delivery ‘280 days after receipt of award” was
properly rejected as nonresponsive, where solicitation contained pro-
vision for evaluation of bids offering delivery based upon date of receipt
of contract or notice of award (rather than contract date) by adding
maximum number of days normally required for delivery of award
through mails. Thus evaluated, protester’s bid exceeded required de-
livery sehedule . . oo oo e s 605
Guarantee

Letter of credit. (See LETTER OF CREDIT, Bid guarantee)
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BIDS—Continued
Guarantees
Checks
Insufficient amount

Bid which contained $3,000 certified check, instead of 20-percent bid.

guaranty of $106,092 bid, was properly rejected, since failure to submit
sufficient bid bond renders bid nonresponsive
Invitation for bids
Cancellation
Erroneous
Cancellation of a subsequent IFB on basis that services were no longer

required was erroneous where there was in fact a continuing need for the-

services which was being met through a noncompetitive, informal
agreement with a contractor to a Federal agency—an arrangement
unauthorized by statute. Recommendation is made that D.C. discontinue
present method of procurement and that services be procured through
formal advertising or an intergovernmental agreement authorized by
statute. e eccaoao-
Line item
Omission
Omission of one line item, which may have substantial cost impact in
relation to other 53 items in IFB for acoustical ceiling work, does not
constitute compelling reason to reject all bids and readvertise since
other items are valid representation of Govt.’s needs and alternate
methods exist to satisfy need of omitted item
Mistakes
Correction
Contract awarded prior to correction
Low bidder claiming mistake in bid and seeking correction is not
required as condition to proper award to apprise agency prior to decision
on correction of willingness to accept award at original bid price in event
correction is disallowed
Denial
Low bidder’s reservation of right to contest in appropriate forum con-
tracting agency’s denial of request for correction of bid did not render
agency’s award to bidder improper_ _ ________ . ______ . ____.____.__.
Discrepancy between words and figures
IFB provision stating, if discrepancy occurs between written and
figure prices, price most favorable to municipality will be taken as
bidder’s intention applies where discrepancy exists between price stated
in words and same price stated in figures and not where there is mistake
between unit and extended price__.__ . ___________ . ____________
Unit price v. extension differences
Grants-in-aid procurement
While IFB clause, stating that aggregate total of lump-sum and
unit price items, based on estimated quantities, shall be basis for
comparison of bids, assumes that extended price for each item will equal
product of unit price times estimated quantity, it does not indicate that
where there is inconsistency one shall prevail over other______________
Contract awarded under Jowa law pursuant to EPA grant to City of
Davenport, Iowa, appears to be improper. City’s construction of bid,
which contained discrepancy between unit price and extended price
for one item which resulted in displacement of another bid, was not
proper because intended bid price for item was subject to more than
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BIDS—Continued
Mistakes—Continued
TUnit price v. extension differences—Continued
Grants-in-aid procurement—Continued

one reasonable interpretation. Valid and binding contract comes into
being under Iowa law only if essence of contract awarded is contained
within four corners of bid submitted. .. .. _____._______________
Negotiated procurements (See CONTRACTS, Negotiation)
Nonresponsive to invitation
Bid guarantee
Deficiencies

Documentary letter of credit furnished as bid guarantee does not
constitute ‘“firm commitment’ as required by solicitation and ASPR
7-2003.25, thereby rendering bid nonresponsive, since letter of credit
was not accompanied by bidder’s signed withdrawal application which
would have to be presented to bank in order for letter of credit to be
honored . _ .o e

Information after bid opening unauthorized

Low bidder, after bid opening, cannot “cure’ its failure to acknowl-
edge receipt of IFB amendment because to do so would be tantamount
to permitting submission of second bid. Bidder’s alleged nonreceipt of
amendment does not appear to have been result of deliberate effort to
exclude bidder from competition_.___ . _ . ___
Opening

Public

Late bids

Advertised procurement is open and public to protect interests of both
Govt. and bidders. Agency’s position that no regulation obliged it to
notify apparently successful bidder of fact that undisclosed late bid was
being considered for award is not persuasive justification for declining
to provide information where apparently successful bidder makes
several preaward inquiries attempting to ascertain procurement status.
Record does not show whether there was actual failure to furnish advice,
or merely poor communication. But procurement officials should be
sensitive to position of bidder and make reasonable efforts to respond
to inquiries_ ______ e o e
Qualified

All or none

Evaluation (See BIDS, Evaluation, Aggregate y. separable items,
prices, etc.)

Bid nonresponsive

Stamped ‘‘confidential’’

Low bid to provide computer services which is stamped ‘“CON-
FIDENTIAL” is nonresponsive since stamp restricted public disclosure
of information concerning essential nature of services and product
offered, as well as price, quantity and delivery terms and affords that
bidder opportunity, after bid opening, of accepting or refusing award,
which is contrary to requirements of competitive bid system._ _._...____

Cover letter (See BIDS, Qualified, Letter, etc.)

Descriptive literature

Notations

Printed legend on descriptive data sheets submitted with bid that
product specifications set forth in data sheets are subject to change
without notice may be ignored in evaluating bid under brand name
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BIDS—Continued
Qualified—Continued
Descriptive literature—Continued
Notations—Continued

or equal clause since bid, read as a whole, indicates bidder’s intention
to furnish from stock product conforming to specifications. Effect of
legend by manufacturer of equipment is to reserve right to make changes
as to its items produced in future__ .. __ . ___________________________
Letter, etc.
Receipt of city license
~ Fact that bidder alleges it was told by procuring agency personnel to
include cover letter with bid which conditioned bid upon possession of
local license, resulting in rejection of bid, does not alter nonresponsive-
ness of bid as Govt. is not responsible for negligence of employee absent
specific statutory provision_.____ . _ . _ . __ . ______.______.__.
Rejection
Discarding all bids (See BIDS, Discarding all bids)
Requests for proposals (See CONTRACTS, Negotiation, Requests for
proposals)
Specifications (See CONTRACTS, Specifications)
Unbalanced
Not automatically precluded
Where agency receives mathematically unbalanced bids and deter-
mines that quantity estimates in IFB are valid representation of actual
needs, award may be made to low bidder notwithstanding its bid is
unbalanced - _ - _ e
BONDS
Bid
-Amount of bond
Calculated on discounted price of bid
Since ASPR 2-407.3(b) provides that any prompt payment discount
offered shall be deducted from bid price on assumption that discount
will be taken and offered discount of successful bidder shall form part of
award, where prompt payment discount is offered in bid where bid
bond is required amount of bid bond may be properly calculated on
discounted Price_ .. oo e e
Deficiencies
Amount
Bid which contained $3,000 certified check, instead of 20-percent bid
guaranty of $106,092 bid, was properly rejected, since failure to submit
sufficient bid bond renders bid nonresponsive.__.___________._.___.__
Bid rejection
While ASPR 10-102.5(ii) gives discretionary authority to contracting
officer to decide whether bid bond deficiencies should be waived, such
discretion must have been intended for application within definite
rules. Consequently, absent specific finding that waiver of requirement
was not in best interest of Govt., which was not made in instant case,
bid should not have been rejected since it fell into stated exception;
protest is therefore sustained and ASPR Committee requested to revise
provision to make exception mandatory . .. ______ . ___ .. o__.____
Waiver
To permit unbridled discretion under ASPR 10-102.5(ii) in determin-
ing when bid bond deficiency may be waived would totally defeat
purpose of exception and allow its employment as substitute for rejecting
bids for unrelated reasons such as nonresponsibility determinations.___
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BONDS—Continued
Bid—Continued
Signatures
Corporate agent

Where bid bond, submitted with properly executed bid, is signed by
corporate agent whose authority to sign bond on behalf of corporation
is questioned, accompanying bid may be considered for award since
surety’s obligation to Govt. would not be affected by absence of author-
ized signature on bond _ ___________ . _______ . _ . ___

Suficiency '

Evidence required to establish authority of particular person to bind
corporation is for determination of contracting officer, and record pro-
vides no basis for concluding that contracting officer incorrectly de-
termined that agent was authorized to sign bid bond.__________.____..

CERTIFYING OFFICERS
Responsibility
Interagency services
GSA certifying officers who perform administrative functions relating
to final processing of expenditure vouchers under interagency service
and support agreement will not be regarded as certifying officers for
purposes of 31 U.S.C. 82¢ liability to the extent that serviced Commis-
sion retains certification responsibility with respect to basic vouchers__
CIVIL SERVICE COMMISSION
Adverse personnel actions
Appeals
Agency heads and authorized certifying officers have statutory rights
to an advance decision from the Comptroller General on propriety of
paying make-whole remedies ordered by appropriate authorities. Thus,
Board of Appeals and Review, CSC, when ordering make-whole remedies
should permit agencies opportunity to exercise their right to an advance
decision from the Comptroller General prior to implementation of
remedies. Amplified by 55 Comp. Gen. (B-184990, Feb. 20, 1976)__

CLAIMS

Evidence

Administrative determination acceptability

Foreign country

Where, due to unusual circumstances, presentation of best evidence
to support claim will be impossible, impracticable, or will place undue
burden on agency or individual concerned, this Office in exercise of its
discretion will accept such other pertinent data from which the necessary
information may be reconstructed, and on this basis, authorize payment_
Evidence to support

General Accounting Office discretionary authority

31 U.S.C. 71, which provides that all claims by and against the Govt.
shall be settled by the GAOQ, leaves to the discretion of this Office what
evidence is required in support of such claims_.___________________.__
Transportation

Evidence requirement

Arrival of shipping documents in advance of actual unloading is
irrelevant to issue whether U.S. is liable for vehicle detention charges
for unloading performed in excess of 2 hours where motor carrier, with

knowledge of fact that vehicles are scheduled for unloading at ocean_

terminal by Military Traffic Management Command, offers to perform
transportation services which include use of its vehicles at no extra charge
for 2 hours forunloading . .« .. aaeaaaa-
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CLASSIFICATION

Reclassification

Effective date
Date of action by administrative officer
Employee’s GS-12 position was reclassified administratively to GS~13,
effective June 2, 1975, incident to employee’s grievance related to co-
workers’ promotions which had become effective October 11, 1974.
Reclassification of position with concomitant pay increase may not be
made retroactive other than as provided in 5 CFR 511.703

COMPENSATION
Back pay (See COMPENSATION, Removals, suspensions, etc., Back pay)
Experts and consultants (See EXPERTS AND CONSULTANTS, Compensa-
tion)
Increases
Promotions (See COMPENSATION, Promotions)
Military pay (See PAY)
Overtime
Actual work requirement
Exception
Backpay arbitration award
Fed. Labor Relations Council questions propriety of sustaining
arbitration award of 1 hour backpay to employee deprived of overtime
work in violation of negotiated labor-management agreement. Agency
violations of such agreements which directly result in loss of pay,
allowances or differentials, are unjustified and unwarranted personnel
actions as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore,
where agency obligated itself in a labor-management agreement to
provide 2 hours of productive work when employee is held on duty beyond
his regular shift and, in violation of such agreement, provided him only
1 hour, arbitration award providing backpay to employee for the addi-
tional hour may be sustained _ _ . _ .. __ .o e oao--
Defense Attache Office personnel in Saigon
Evacuation of South Vietnam
Overtime performed by Defense Attache Office (DAO) personnel in
Saigon during the period of Mar. 30, 1975, through Apr. 30, 1975, im-
mediately prior to the evacuation of American personnel from South
Vietnam, was approved by the Defense Attache on June 6, 1975, after
the normal procedures for approval and payment of overtime had been
modified. The compensation for overtime is mandatory where the work
actually performed is officially ordered or approved _ - _ ___ . _.______.___.
The retroactive modification of a regulation requiring that overtime
performed by DAOQ civilian personnel be specifically approved by DAO
division chiefs or their designated representatives is permissible since
the regulation modified was primarily designed to govern internal agency
procedures rather than designed to benefit party by entitling him to
either substantive benefit or proeedural safeguard. Accordingly, if Major
General Smith is authorized official to approve payment of overtime, his
approval of June 6, 1975, is sufficient to allow payment of overtime as
reported on time and attendance reports of DAO civilian personnel .. ____
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COMPENSATION—Continned Page
Promotions
Failure to promote employee to reclassified position
Employee’s GS-12 position was reclassified administratively to GS-13,
effective June 2, 1975, incident to employee’s grievance related to
co-workers’ promotions which had become effective October 11, 1974.
Reclassification of position with concomitant pay increase may not be
made retroactive other than as provided in 5§ CFR 511.703 .. ____.___. 515
Retroactive
Rule
Exceptions to rule
While employees, who are determined to be entitled to retroactive
temporary promotions on basis of mandatory requirement of regulations,
must satisfy eligibility criteria for promotions, including 1 year service
in grade required by “Whitten Amendment,” 5 U.S.C. 3101 note, may
waive service requirement in individual cases of a meritorious nature
involving undue hardship or inequity. However, decision of Board of
Appeals and Review, CSC, awarding retroactive temporary promotion
to employees did not indicate whether waiver was granted and is, there-
fore, remanded for a determination of this issue. Amplified by 55 Comp.
Gen. —— (B-184990, Feb. 20, 1976) __ __ __ . _ oo e 539
Interpretations of regulations by agency charged with their adminis-
tration are entitled to be given great weight by reviewing authority.
Board of Appeals and Review, CSC, has interpreted Commission’s
regulations to require temporary promotion of employees detailed to
higher grade positions for over 120 days where prior Commission ap-
proval has not been sought. We have concurred in the Board’s interpre-
tation and therefore 52 Comp. Gen. 920 is overruled. Amplified by 55
Comp. Gen. —— (B-184990, Feb. 20, 1976) ._ _. . . ... oo _oo.. 539
Temporary
Detailed employees
Two Bureau of Mines employees were detailed to higher grade posi.
tions in excess of 120 days and no prior approval of extension beyond 120
days was sought from CSC. Employees are entitled to retroactive tem-
porary promotions for period beyond 120 days until details were ter-
minated because Board of Appeals and Review, CSC, has interpreted
regulations to require temporary promotions in such circumstances.
Amplified by 55 Comp. Gen.—— (B-184990, Feb. 20, 1976) .. c.._e._ 539
Rates
Limitations
Experts and consultants, etc.
Maximum pay rate for experts and consultants employed under Pub.
L. 88-633, as amended, may not exceed $100 per day, despite AID’s
administrative determination to the contrary. Pub. L. 91-231 does not
make the specific dollar limitation obsolete, and AID may not rely on 5
U.8.C. 3109 as authority to pay those employees at higher rates. Also,
legislative histories of acts increasing the maximum amounts payable to
experts and consultants of other agencies with similar dollar limitations
indicate necessity of legislation to increase $100 ceiling____.__.____.___. 567
Removals, suspensions, etc.
Back pay
Arbitration award
Federal Labor Relations Council questions propriety of implementing
arbitration award that sustains grievance of two Community Services
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COMPENSATION—Continued
Removals, suspensions, etc—Continued
Back pay—Continued
Arbitration award—Continued Page

Admin. employees for retroactive promotions and backpay. Because
record contains substantial evidence that grievants would probably have
been demoted shortly after they should have been promoted—evidence
which arbitrator apparently did not consider—award is indefinite.
Matter should be remanded to arbitrator for additional proceedings
with instructions that he hear evidence on whether demotions would
have occurred and, if so, on what date. . __._________ . ______________. 427
Unfair labor practices

Fed. Labor Relations Council questions propriety of sustaining
arbitration award of 1 hour backpay to employeé deprived of overtime
work in violation of negotiated labor-management agreement. Agency
violations of such agreements which directly result in loss of pay, allow-
ances or differentials, are unjustified and unwarranted personnel actions
as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, where
agency obligated itself in a labor-management agreement to provide 2
hours of productive work when employee is held on duty beyond his
regular shift and, in violation of such agreement, provided him only 1
hour, arbitration award providing backpay to employee for the addi-
additional hour may be sustained .__________ .. ___________________ 405
Withholding

Debt liquidation

Alimony and child support

State of Washington sought to garnish pay of Air Force civilian
employee to collect child support under authority of sec. 459 of P.L.
93-647 by means of administrative garnishment order served on Air
Force Finance Officer. Air Force refused to effect garnishment on ground
that administrative order was not ‘“legal process’” within meaning of
statute. In light of purpose of statute and lack of any limiting language,
we believe ‘legal process’” is sufficiently broad to permit garnishment
by administrative order under Washington procedure. GAO would
not object to Air Force payments under State administrative
OTA O - o o e 517

CONGRESS

Committees

Travel expenses

Overseas
Select Committee on Aging

In absence of specific authorization in an appropriation act, 22
U.S.C.A. 1754(b) is the sole authority making counterpart funds
(foreign currencies) available to members and employees of Congressional
committees in connection with overseas travel. Under this provision,
such funds are available only to specific committees, not including the
House Select Committee on Aging, and to committees performing func-
tions under 2 U.S.C.A. 190(d), which refers to standing Committees but
not select committees. Accordingly, members and employees of the House
Select Committee on Aging are not authorized to use counterpart
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CONTRACTING OFFICERS Page

Determinations

Deficiencies in contract performance

Whether guard services contractor is, as protester claims, in default
of contract is matter of contract administration, which is function of
contracting agency, not GAO. In any event, contracting officer states
that contractor beginning performance using personnel with Confi-
dential security clearances adequately meets initial needs under con-
tract; that necessary administrative processing to transfer Secret
clearances from old to new contractor is being accomplished; and that
in event Secret tests or equipment are utilized at site, contractor has
capability to furnish Secret-cleared personnel.._ ___________ .. ________ 494

Nonresponsibility

Reasonable
Supported by grand jury findings

Where validity of contracting officer’s nonresponsibility determination
is challenged on basis it was erroneously predicated primarily upon
criminal indictment which had been dismissed, such determination is
nevertheless reasonable since findings of grand jury underlying indict-
ment adequately support findings of lack of integrity, indictment was
dismissed because of procedural deficiencies rather than for insufficiency
of evidence, and dismissal has been appealed. Contracting officer’s
failure to contact prospective contractor regarding responsibility did not
affect validity of determination______ _____ e oao_. 43

CONTRACTORS
Contract reformation
Court relief
Nothing requires contractor seeking contract reformation to exhaust
remedy in GAO before bringing action in court forrelief___.____________ 546
Not subject to protest procedures
Contractor’s request for equitable relief by way of contract reformation
is not subject to bid protest procedures. _ _ - .o oo 546
Fees
Percentage of fixed-price subcontractor proposal
Contract payment procedure whereby prime contractor’s fee is deter-
mined as percentage of fixed-price subcontractor proposal does not violate
prohibition of 10 U.S.C. 2306(a) against cost-plus-a-percentage-of-cost
contracting._ _ - e 554
Percentage of subcontractors invoice
Cost-plus-a-percentage-of-cost prohibition
Alternate contract payment procedure, whereby prime contractor’s fee
is percentage of subcontractor’s invoice, and there is no requirement
that subcontractor submit fixed-price proposal, violates prohibition of
10 U.8.C. 2306(a) against cost-plus-a-percentage-of-cost since (1) pay-
ment is based on predetermined percentage rate; (2) percentage rate is
applied to actual performance costs; (3) contractor entitlement is un-
certain at time of contracting; and (4) contractor entitlement increases
commensurately with increased performance costs... - ___.______.___ 554
Sliding matrix
Conflict between two contract provisions concerning who pays prime
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt.
payment since that interpretation upholds validity of contract in accord
with presumption of legality. Contrary interpretation might lead to
conclusion contract violated Anti-Kickback Act___ - ... ___.____ 554
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CONTRACTORS—Continued Page

Fees—Continued

Sliding matrix—Continued

Cost-plus-a-percentage-of-cost prohibition

Use of sliding matrix for percentage fee determination that has some
points at which fee falls as costs increase does not avoid cost-plus-a-
percentage-of-cost prohibition since overall effect of payment procedure
is that fee increases and incentive is to raise costs sufficiently to avoid
profit depression_ __ ____ oo 554
Joint ventures (See JOINT VENTURES)
Responsibility

Contracting officer’s afirmative determination accepted

Exceptions
Security clearance requirement waived

Where it is alleged that definitive responsibility criterion—IFB
security clearance requirement—was waived, contracting officer’s
affirmative determination of responsibility is for review on merits.
Determination was supported by objective evidence before contracting
officer, who had received information from bidder that adequate per-
sonnel working at nearby facilities could be used to perform contract,
and that predecessor contractor’s qualified personnel might also be
hired. GAO has no objection to determination in view of facts of record
and absence of evidence from protester demonstrating that determina-
tion lacked reasonable basis. . .. ... oo os 494

CONTRACTS

Appropriations

Availability (See APPROPRIATIONS, Availability, Contracts)
Automatic Data Processing Systems (Sece EQUIPMENT, Automatic Data

Processing Systems)
Awards

Discount ccnsidered

Since ASPR 2-407.3(b) provides that any prompt payment discount
offered shall be deducted from bid price on assumption that discount will
be taken and offered discount of successful bidder shall form part of
award, where prompt payment discount is offered in bid where bid bond
is required amount of bid bond may be properly calculated on discounted
PriCe o e 352

Federal aid, grants, etc.

By or for grantees
Review

GAO will consider requests for review of contracts awarded ‘‘by or for”
grantees. Where record shows that grantee’s engineering consultant
drafted specifications, evaluated subcontractors’ bids, recommended
that grantee award subcontract to specific proposed subcontractor, and
grantee instructed prime contractor to award questioned subcontract to
company proposed by consultant, award is considered to be “for’’ grantee
because grantee’s participation had net effect of causing subcontractor’s
selection. - - e e e e mmmmmemmeea 390

Negotiated contracts (See CONTRACTS, Negotiation, Awards)

Procedures leading to award

General Accounting Office review

While termination of contract for convenience of Govt. is matter of
administrative discretion not reviewable by GAO, review of procedures
leading to award of contract is within GAQ jurisdiction. . .. ___..____ 502
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CONTRACTS—Continued
Awards—Continued
Propriety
Grantees under Federal grants-in-aid
Review
GAO will undertake reviews concerning propriety of contract awards
under Federal grants made by grantees in furtherance of grant purposes
upon request of prospective contractors where Federal funds in a
project are significant_ . _____ __ . _._.__
Reverseal of administrative determination
Low bidder’s reservation of right to contest in appropriate forum
contracting agency’s denial of request for correction of bid did not
render agency's award to bidder improper
Separable or aggregate
Lowest overall cost to Government
Combination by procuring activity of two items in one sohcltatlon
(formerly two solicitations had been utilized) is proper exercise of pro-
curement discretion since preparation and establishment of specifica-
tions to reflect needs of Govt. are matters primarily within jursidiction
of procurement agency and record substantiates fact that combination
of items results in lower overall cost. Moreover, award can still be on
item basis if doing so is in best interests of DC________.____.________
Small business concerns
Adequate competition
Where four responsive bids were received from small busmesses
under totally set-aside IFB, and where low small business bid was less
than 5 spercent above low, big business bid submitted, adequate competi-
tion har been achieved
Certifications
Effective date
Where firm purchases assets of concern previously found by SBA
to be large business, suggestion is made that SBA consider adopting
rule requiring such firm to request small business certificate prior to
self-certifying status as small________ . _______________________._.__-
Disadvantage test
Examination of “social disadvantage’” determination made of owner
of firm proposed for 8(a) award shows that SBA did consider factors
regarding disadvantage other than racial identity of owner or owner’s
alleged inability to obtain bonding. Determination is considered ration-
ally supported, given broad guidelines conveyed in SBA policy and regu-
lation concerning what constitutes ‘‘disadvantage.”
Erroneous award
Ab initio v. voidable
Contract awarded on basis of offeror’s good faith certification that it
is small, which status is determined erroneous by SBA, is voidable and
may be terminated for convenience in discretion of agency where, as
here, it is determined contracting officer should have questioned size
status prior to award._ _ . _ _____ . aoo--
Fair proportion criteria
It is policy of Congress that fair proportion of purchases and contracts
be placed with small business concerns if adequate prices and reasonable
competition can be expected and determination of these facts is made
by contracting officer and small business representative prior to issuance
of 80liCitation . w e e e m—cmm—mm——m——emem
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CONTRACTS—Continued
Awards—Continued
Small business concerns—Continued

Fair proportion to small business concerns
Administration of program
Since it is Dept. of Army’s policy to enter into contracts with SBA to
foster small business (including 8(a) growth), it is not considered im-
proper for Dept. to have advised SBA of availability of proposed pro-
curement of KP services for 8(a) program or fact that proposed 8(a)
concern was currently providing similar services at one of facilities in-
volved in proposed procurement
Price reasonableness
Mere fact that lower bid price is submitted by big business does not
per se make award to small business, at slightly higher price, against
public interest purusant to ASPR 1-706.3, since 15 U.S.C. 631 states
policy of Congress to award fair proportion of Govt. procurements to
small business firms, and therefore, Govt. may pay reasonable premium
price to small business firms on restricted procurement to implement
above-mentioned policy of Congress__________ . ________._________
While provisions of Small Business Act authorize award of contracts to
small business concerns at prices which may be higher than those obtain-
able by unrestricted competition, no basis exists upon which it may be
concluded that Act was intended to require award of contracts to
small business concerns at prices considered unreagsonable by contracting
agency, or that contracting agency would be prohibited from withdrawing
set-aside determination where bids submitted by small business concerns
were considered unreasonable___ _____ . _____ . _____.______.______
Determination of unreasonableness of price of small business bid,
based upon comparison with prior procurement and with Govt. estimates,
involves no impropriety on part of contracting officer and, therefore,
no legal basis exists to object to cancellation and resolicitation of procure-
ment on unrestricted basis_ - __ . ________________ . _______.
Procurement under 8(a) program
Non-8(a), non-small business concern is considered interested party
so long as it contends that concern proposed for 8(a) award does not
belong in 8(a) category whose application prevents protester from com-
peting; test of interested party for 8(a) protests clarifies prior discussion
in Kleen-Rite Janitorial Services, Inc., B-178752, March 21, 1974, 741
CPD 139; City Moving and Storage Company, Inc., B-181167, August 16,
1974, 74—2 CPD 104; and Kings Point Manufacturmg Company, Ine.,
54 Comp. Gen. 913, 75-1 CPD 264__________________ - _________.__
Because other issues raised by non-small business, non-8(a) concern
in protest against 8(a) award are indirectly related to basic eligibility
determination of firm proposed for 8(a) award, it is considered that
concern is interested party as to otherissues________._______._______
Excess costs
Because Dept. of Army states it is aware of requirement that SBA
must fund any costs of 8(a) services in excess of what Dept. considers
current fair market price for services, it appears that Dept. will charge
SBA any excess costs involved in subject 8(a) procurement contrary to
protester’s suggestion that Dept. wilnot__ . __.______ . ___________
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CONTRACTS—Continued Bage
Awards—Continued
Small business concerns—Continued
Qualifications (See BIDDERS, Qualifications, Small business con-
cerns)
Self-certification
‘“Good faith’’ certification .
Where record indicates that contractor was or should have been aware
of its affiliation with large business firm, GAQ agrees with protester’s
contention that firm awarded total small business set-aside contract failed
to self-certify its small business status in good faith pursuant to ASPR
1-703(b), and award was therefore improper. However, since contract has
been fully performed no remedial action is possible__.________________ 469
Set-asides
Competition sufficiency
Where four responsive bids were received from small businesses under
totally set-aside IFB, and where low small business bid was less than 5
percent above low, big business bid submitted, adequate competition
has been achieved . _ .. ___ . 372
Withdrawal
Bid price excessive
While provisions of Small Business Act authorize award of contracts
to small business concerns at prices which may be higher than those
obtainable by unrestricted competition, no basis exists upon which
it may be concluded that Act was intended to require award of contracts
to small business concerns at prices considered unreasonable by con-
tracting agency, or that contracting agency would be prohibited from
withdrawing set-aside determination where bids submitted by small
business concerns were considered unreasonable _ _ _ __ .. ____.__.._..__. 475
Determination of unreasonableness of price of small business bid,
based upon comparison with prior procurement and with Govt. estimates,
involves no impropriety on part of contracting officer and, therefore,
no legal basis exists to object to cancellation and resolicitation of pro-
curement on unrestricted basis_ __ _ . ___ . ___ . _______...___ 475
Size
Afflliates of large business concerns
Where firm purchases assets of concern previously found by SBA to be
large business, suggestion is made that SBA consider adopting rule
requiring such firm to request small business certificate prior to self-
certifying status assmall_______ . ___ . __ . __ . _-_-_ 469
Eligibility to protest size
Where small business size status protest was timely filed with con-
tracting officer within 5 days after notification of successful offeror,
but after award, SBA determination that protested offeror was not
small at time of award does not result in contract awarded being void
ab initio, but merely void at option of Govt., thereby precluding effective
size protest. To remedy this anomaly, it is recommended that FPR be
revised to require that identity of successful offeror be revealed prior to
AWATd. e 502
Obvious error
Contracting Officer’s duty to question
Contract awarded on basis of offeror’s good faith certification that
it is small, which status is determined erroneous by SBA, is voidable
and may be terminated for convenience in discretion of agency where, as
here, it is determined contracting officer should have questioned size
status prior to award..- . __ - .. 502
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CONTRACTS—Continued Page
Awards—Continued
Small business concerng—Continued
Size—Continued

Status protest by unsuccessful bidder, etc.
Where small business size protest is received 1% hours after award
made on bid opening date, last day of fiscal year, termination of contract
is recommended, since SBA subsequently sustained protest; contracting
officer has indicated that procurement would have been referred to SBA
under standard operating procedure if received before award; and con-
tracting officer exceeded authority in that ASPR 1-703(b)(5) precludes
small business set-aside award prior to expiration of 5 working days
after bid opening in absence of urgency determination____..___._.______ 439
Splitting :
Advantageous to Government
Combination by procuring activity of two items in one solicitation
(formerly two solicitations had been utilized) is proper exercise of pro-
curement discretion since preparation and establishment of specifica-
tions to reflect needs of Govt. are matters primarily within jurisdiction
of procurement agency and record substantiates fact that combination of
items results in lower overall cost. Moreover, award can still be on item
basis if doing so is in best interests of DC__.___.____ .. ___________. 366
To other than lowest bidder
Small business set-asides
Mere fact that lower bid is submitted by large business on small busi-
ness set-agide solicitation does not per se make award to small business,
at slightly higher percentage differential, against public interest under
ASPR 1-706.3 since 15 U.S.C. 631 has been interpreted to mean that
Govt. may pay premium price to small business firms on restricted
procurements to implement intent of Congress.._______.___._____... 475
Construction
Conflicting provisions
Conflict between two contract provisions concerning who pays prime
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt.
payment since that interpretation upholds validity of contract in accord
with presumption of legality. Contrary interpretation might lead to
conclusion contract violated Anti-Kickback Act __________._____..__. 554
Default
Performance deflciencies
Determination
Function of contracting agency
Whether guard services contractor is, as protester claims, in default
of contract is matter of contract administration, which is function of
contracting agency, not GAO. In any event, contracting officer states
that contractor beginning performance using personnel with Confidential
security clearances adequately meets initial needs under contract; that
necessary administrative processing to transfer Secret clearances from
old to new contractor is being accomplished; and that in event Secret
tests or equipment are utilized at site, contractor has capability to
furnish Secret-cleared personnal._ _ .. e 494
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CONTRACTS—Continued Page
Discounts
Interpretation of discount clause
Since ASPR 2-407.3(b) provides that any prompt payment discount
offered shall be deducted from bid price on assumption that discount will
be taken and offered discount of successful bidder shall form part of
award, where prompt payment discount is offered in bid where bid bond
is required amount of bid bond may be properly calculated on dis-
counted Price. . oo e 352
Equal employment opportunity requirements (See CONTRACTS, Labor
stipulations, Nondiscrimination)
Labor stipulations
Nondiscrimination
‘‘Affirmative action programs’’
Washington, D.C. plan
Allegation that DC's policy of affirmatively promoting minority-
owned business is thwarted by award under instant IFB is unsub-
stantiated in record presented-_ . . _ _ ..o _______ 366
Leases (See LEASES)
Mistakes
Allegations before award (Se¢ BIDS, Mistakes)
Modification
Relief through courts
Prior to exhaustion of remedy in GAO
Nothing requires contractor seeking contract reformation to exhaust
remedy in GAQO before bringing action in court for relief_..___________ 546
Negotiated (See CONTRACTS, Negotiation)
Negotiation
Administrative determination
Advertising ». negotiation
Although procurement assigned priority designation 02 is sufficient
authority for contracting officer to negotiate under public exigency ex-
ception rather than formally advertise, such authority does not give
contracting officer authority to negotiate with only one source where
other sources can meet agency’s needs as applicable statute and regula-
tions require sgolicitation of proposals, including price, from maximum
number of qualified sources consistent with nature and requirements of
supplies to be procured and time limitations involved-_______________ 358
Anti-Kickback Act violations
Contract for computer time/timesharing services to prime contractor
who has commercial arrangements with potential subcontractors to pay
standard percentage of invoice fee for finding buyer of computer time
and/or services does not violate "Anti-Kickback Act (41 U.S.C. 51)
because commercial arrangement does not apply and prime contractor
receives fee according to sliding matrix from Govt.only_ ... _.______ 554
Awards
Contrary to public policy
No basis for allegation
While protester argues contract award by Navy should be regarded
as void since it is not in accordance with public policy as expressed in
congressional Conference Report, award is not contrary to statute,
contract does not require any actions contrary to law, and does not
represent a violation of moral or ethical standards. Therefore no basis .
exists to conclude that award is contrary to public policy-_______.____. 307
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CONTRACTS—Continued
Negotiation—Continued
Awards—Continued
Legality
Provision in appropriation act which prohibits use of funds for
presenting certain reprogramming requests cannot operate to invalidate
contract awards even if awards resulted from reprogramming action
since violation of such provision cannot serve to invalidate an otherwise
legal contract award
Multiple
Since determinations of technical acceptability are within discretion
of procuring agency, in absence of clear evidence that agency acted
arbitrarily, and record in this case is devoid of any evidence which
would justify our Office concluding that technical evaluations were
without reasonable basis, there is no basis to take exception to awards..
Number
Where under terms of RFP Govt. reserved right to make any number
of awards, such reservation can only be regarded as also reserving to
Govt. its right to make more than three awards even though it later
indicated that its contemplation was to make maximum of three awards.
While offerors were led to believe, because of confusing and misleading
language in RFP, that three awards would be made, harm to competitive
system generated by agency’s action does not necessitate recommending
that corrective action be taken
Small business concerns
Erroneous award
Ab initio v. voidable
Where small business size status protest was timely filed with con-
tracting officer within 5 days after notification of successful offeror, but
after award, SBA determination that protested offeror was not small at
time of award does not result in contract awarded being void ab initio,
but merely void at option of Govt., thereby precluding effective size
protest. To remedy this anomaly, it is recommended that FPR be
revised to require that identity of successful offeror be revealed prior
to award . - e
Bidder qualifications (See BIDDERS, Qualifications)
Changes, etc.
Procurement no longer needed
Govt. need not make award initially contemplated under solicitation
where it is determined reduction in available funds requires commen-
surate reduction in scope of work
Competition
Changes in price, specifications, etc.
Relative price position not affected
Although offerors selected for award were afforded opportunity to
revise total price to receive award for reduced scope of work, failure of
agency to conduct discussions with other offerors within competitive
range does not provide basis for GAQ to take exception to awards as unit
prices for reduced work were not revised and, therefore, relative price
position of offerors would not have been affected by revision of total
price. 49 Comp. Gen. 402,overruled. . ... _ .. __._________
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CONTRACTS—Continued

Negotiation—Continued

Competition—Continued

Competitive range formula
Selection basis

Determination of competitive range on basis of three highest tech-
nically evaluated proposals without consideration of price and relative
weight vis-a-vis technical is improper since competitive range should
be determined from array of scores of all proposals submitted and with
regard to price. Although award will not be disturbed, agency is advised
to preclude recurrence of such deficiency in future procurements. 49
Comp. Gen. 402, overruled__ . __ . __ . __ . ... ______

Limitation on negotiation
Propriety

Restriction of competition in Navy procurement for Air Combat
Fighter (ACF) to offerors furnishing designs derived from Air Force ACF
program was proper even though Navy selected derivative of design
different from that chosen by Air Force, since solicitation was intended to
maximize commonality of both technology and hardware between Air
Force and Navy designs and Navy selection was in accordance with
solicitation criteria regarding commonality_ ... ______________________

Sole source of supply (See CONTRACTS, Negotiation, Sole source

basis)
Subcontractors
Fact that prime contractor of computer time/timesharing contract
may have developed commercial clientele whose abilities it knows does
not unduly restrict competition since no potential subcontractor is
prohibited from submitting proposal which prime contractor must
consider_ - e
Evaluation factors
Commonality of design
Protester’s assertion that Navy properly could select only derivative
of model selected by Air Force is incorrect, since reasonable interpreta-
tion of RFQ, read in context of applicable documents, indicates that
Navy sought aircraft with optimum performance (within cost param-
eters) and with due consideration of design commonality with prior
Air Force prototype program and with selected Air Force fighter._____
Conformability of equipment, etc.

Technical deflciencies (See CONTRACTS, Specifications, Confor m-
ability of equipment, etc., offered, Technical deficiencies,
Negotiated procurement)

Cost credibility
Navy's cost evaluation of competing proposals was conducted in
accordance with proper procedures and established criteria since Navy’s
development of its own estimates in determining ccst credivility was
consistent with sound procurement practices and award of contract to
higher priced offeror was not improper _ _ ___ . _____ . _ .. __._____.
Criteria
Protester’s claim that Navy did not treat offerors on equal basis is
not supported by record, which indicates that overall evaluation was
conducted in accordance with established criteria and that both offerors
were treated fairly_ . e
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CONTRACTS—Continued
Negotiation—Continued
Evaluation factors—Continued
Method of evaluation
Technical proposals
Responding to prior GAO decision, agency furnishes rational support
for bare conclusions reached by third evaluator (whose views prompted
source selection) in conflict with technical evaluation committee’s views.
Committee evaluated and scored only original proposals but not ad-
ditional information resulting from negotiations considered by third
evaluator which reduced technical evaluation difference of technical
committee in favor of protester. Additional information from lower cost
awardee responded satisfactorily to technical problem raised by agency
which, in large measure, accounted for technical evaluation difference
between proposals. 54 Comp. Gen. 896, modified
Point rating
Competitive range formula
Determination of competitive range on basis of three highest techni-
cally evaluated proposals without consideration of price and relative
weight vis-a-vis technical is improper since competitive range should
be determined from array of scores of all proposals submitted and with
regard to price. Although award will not be disturbed, agency is advised
to preclude recurrence of such deficiency in future procurements. 49
Comp. Gen. 402, overruled . - - __ ..
Price elements for consideration
Contention that price was given undue weight is not supported where
evaluation provision stated that award would be made on basis of lowest
price of three highest technically acceptable proposals
Propriety of evaluation
Since determinations of technical acceptability are within discretion
of procuring agency, in absence of clear evidence that agency acted
arbitrarily, and record in this case is devoid of any evidence which would
justify our Office concluding that technical evaluations were without
reasonable basis, there is no basis to take exception to awards
Offers or proposals
Qualifications of offerors
In any negotiated procurement, burden is on offerors to affirmatively
demonstrate merits of their proposals. Where RFP contemplated fixed-
price contract for supply of calibration system, not developmental
effort, and instructed offerors to make such demonstration on paragraph-
by-paragraph basis, offeror which proposed alternative approach to
meeting requirements arguably bore even heavier burden of showing
how its system would satisfy Army’s needs___._____________________
Protests
Generally (See CONTRACTS, Protests)
Requests for proposals
Acceptance time limitation
Contracting officer may allow offeror to waive expiration of proposal
acceptance period and make valid award thereunder
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CONTRACTS—Continued Page
Negotiation—Continued
Requests for proposals—Continued -

Cancellation
Off-the-shelf items procurement
While public exigency justification for negotiation imbues contracting
officer with considerable range of discretion in determining extent of
negotiation consistent with exigency of situation, and D & F reasonably
supported sole-source negotiation, RFP should nevertheless be canceled
and resolicited on unrestricted basis where protests prior to award
indicate multimeter being procured is off-the-shelf item which other
manufacturers can furnish within time required_____._______________ 358
Construction
Inconsistent provisions
In interpreting seemingly inconsistent provisions of RFP it is in-
cumbent upon GAO to attempt to read provisions together_.________ 529
Copy requested
Failure to furnish
Where sole-source RFP was listed in Commerce Business Daily and
protester was unable to obtain copy of RFP after reasonable efforts to
do so prior to closing date, failure by agency to comply with request was
contrary to ASPR 1-1002.1 _ _ . _ _ . e 358
Interpretation (See CONTRACTS, Negotiation, Requests for pro-
posals, Construction)
Protests under
Allegations of unfairness not substantiated
Allegations of Army officials’ persistent unfairness towards protester
from time of initial proposal submission through conduct of negotiations,
ultimate rejection of basic and alternate proposals, and participation in
protest proceedings before GAO cannot be substantiated, since written
record fails to demonstrate alleged unfairness, and in fact suggests
reasonable explanations for Army’s actions. Also, fact that agency
officials declined for most part to join in oral discussion of issues at GAO
bid protest conference is not objectionable, since agency responded to
protester’s allegations in several written reports, and conference is not
intended to be formal hearing___ ___ .. ____ .. 374
Timeliness
Where solicitation clearly provided for only one award in particular
region, while multiple awards were provided for in other regions, protest
against provision for only one award filed after closing date for receipt
of proposals was untimely. ______ _____ . _ . e _oa__ 432
Restrictive of competition
Where under terms of RFP Govt. reserved right to make any number
of awards, such reservation can only be regarded as also reserving to
Govt. its right to make more than three awards even though it later
indicated that its contemplation was to make maximum of three awards.
While offerors were led to believe, because of confusing and misleading
language in RFP, that three awards would be made, harm to competitive
system generated by agency’s action does not necessitate recommending
that corrective action be taken.__ _________________________._____. 529
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CONTRACTS—Continued
Negotiation—Continued o
Requests for quotations
* Award basis
Assertion that engine selected by Navy was not authorized for use
with lightweight fighter is without merit, since record indicates selected
engine is modified version of baseline engine listed in solicitation. Also,
record indicates Navy did not improperly estimate offerors’ engine
modification costs.- - - ..o e
Sole source basis
Broadening competition
Although procurement assigned priority designation 02 is sufficient
authority for contracting officer to negotiate under public exigency
exception rather than formally advertise, such authority does not give
contracting officer authority to negotiate with only one source where
other sources can meet agency’s needs as applicable statute and regula-
tions require solicitation of proposals, including price, from maximum
number of qualified sources consistent with nature and requirements of
supplies to be procured and time limitations involved_ _______________
Specification conformability (See CONTRACTS, Specifications, Con-
formability of equipment, etc., offered)
Specifications (See CONTRACTS, Specifications)
Subcontracts
Invoices of subcontractors
Determination of fees of prime contractors
Alternate contract payment procedure, whereby prime contractor’s
fee is percentage of subcontractor’s invoice, and there is no requirement
that subcontractor submit fixed-price proposal, violates prohibition of
10 U.8.C. 2306(a) against cost-plus-a-percentage-of-cost since (1)
payment is based on predetermined percentage rate; (2) percentage
rate is applied to actual performance costs; (3) contractor entitlement
is uncertain at time of contracting; and (4) contractor entitlement
increases commensurately with increased performance costs____..___._
Proposals of subcontractors
Fact that prime contractor of computer time/timesharing contract
may have developed commercial clientele whose abilities it knows does
not unduly restrict competition since no potential subcontractor is
prohibited from submitting proposal which prime contractor must
consider . . ot
Technical acceptability of equipment offered (See CONTRACTS,
Specifications, Conformability of equipment, etc., offered, Technical
deficiencies)
Payments
Conflicting contract terms
Conflict between two contract provisions concerning who pays prime
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt.
payment since that interpretation upholds validity of contract in accord
with presumption of legality. Contrary interpretation might lead to
conclusion contract violated Anti-Kickback Act. .. ______.__________
Contractor’s fees
Percentage of fixed-price subcontractor proposal
Cost-plus-a-percentage-of-cost contracting prohibition
Contract payment procedure whereby prime contractor’s fee is de-
termined as percentage of fixed-price subcontractor proposal does not
violate prohibition of 10 U.S.C. 2306(a) against cost-plus-a-percentage-
of~cost contracting. .. - e
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CONTRACTS—Continued Page
Payments—Continued .
Discounts (See CONTRACTS, Discounts)
Protests .
Abeyance pending court action
Consideration nonetheless by GAO
Where small business size protest is received 1} hours after award
made on bid opening date, last day of fiscal year, termination of contract
is recommended, since SBA subsequently sustained protest; contracting
officer has indicated that procurement would have been referred to SBA
under standard operating procedure if received before award; and con-
tracting officer exceeded authority in that ASPR 1-703(b) (5) precludes
small business set-aside award prior to expiration of 5 working days
after bid opening in absence of urgency determination. __.______.___.___ 439
Where circuit court grants motion to vacate district court’s judgment
on issues contained in protest and remands cause to district court with
direction to dismiss action as moot, district court’s opinion is eliminated,
is not res judicate, and is not bar to consideration of protest, since it
cannot be considered to have been decided by district court.__..__._.___ 546
Authority to consider
Grant procurements
GAO will undertake reviews concerning propriety of contract awards
under Federal grants made by grantees in furtherance of grant purposes
upon request of prospective contractors where Federal funds in a project
are significant . _ . . . L cecaicceo- 390
Reprocurement due to nonresponsive bid
Receipt of no responsive bids to IFB requires resolicitation and,
although protest that specifications were restrictive would ordinarily
not be decided in that event, since it seems apparent that resolicitation
will be essentially on same specifications and protester has indicated
it will therefore protest and record has been completely developed,
protest will be considered now_______________________. . ... —eo-- 445
Contract reformation
Not subjact to protest procedures
Contractor’s request for equitable relief by way of contract reforma-
tion is not subject to bid protest procedures - ... . __.__.______ 546
Contracting officer’s affirmative responsibility determination
General Accounting Office review discontinued
Exceptions
Security clearance requirement waived
Where it is alleged that definitive responsibility criterion—IFB security
clearance requirement—was waived, contracting officer’s affirmative
determination of responsibility is for review on merits. Determination
was supported by objective evidence before contracting officer, who had
received information from bidder that adequate personnel working at
nearby facilities could be used to perform contract, and that predecessor
contractor’s qualified personnel might also be hired. GAO has no objec-
tion to determination in view of facts of record and absence of evidence
from protester demonstrating that determination lacked reasorable
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CONTRACTS—Continued Page
Protests—Continued
Favoritism alleged
Evidence lacking
Allegations of Army officials’ persistent unfairness towards protester
from time of initial proposal submission through conduct of negotiations,
ultimate rejection of basic and alternate proposals, and participation in
protest proceedings before GAO cannot be substantiated, since written
record fails to demonstrate alleged unfairness, and in fact suggests
reasonable explanations for Army’s actions. Also, fact that agency
officials declined for most part to join in oral discussion of issues at
GAO bid protest conference is not objectionable, since agency responded
to protester’s allegations in several written reports, and conference is
not intended to be formal hearing. .____.___________________________. 374
Interested party requirement
Generally, in determining whether protester satisfies ‘‘interested
party’”’ requirement, consideration should be given to nature of issues
raised by protest and direct or indirect benefit or relief sought by
protester _ _ . oo 397
Persons, etc., qualified to protest
Grantees under Federal grants-in-aid
Prior reviews of contracts awarded under Federal grants are considered
consistent, in the main, with principles enunciated here. However, to
extent any prior precedent may be inconsistent it should not be followed.
B-178960, September 14, 1973, overruled___ ________________________ 390
Interested parties
Requirement that party be “interested”’ in order to lodge formal
protest serves to ensure party’s diligent participation in protest process
so as to sharpen issues and provide complete record on which cor-
rectness of challenged procurement may be decided. _ _____ . __._______ 397
Because other issues raised by non-small business, non-8(a) concern in
protest against 8(a) award are indirectly related to basic eligibility
determination of firm proposed for 8(a) award, it is considered that con-
cern is interested party as to otherissues___._________________._____ 397
Small business subcontracting
Non-8(a), non-small business concern is considered interested party
so long as it contends that concern proposed for 8(a) award does not
belong in 8(a) category whose application prevents protester from com-
peting; test of interested party for 8(a) protests clarifies prior discussion
in Kleen-Rite Janitorial Services, Inc., B-178752, March 21, 1974, 74-1
CPD 139; City Moving and Storage Company, Inc., B-181167, August 16,
1974, 74-2 CPD 104; and Kings Point Manufacturmg Company, Inc., 54
Comp Gen. 913, 75-1 CPD 264 ___ ____ . e 397
Procedures
Bid Protest Procedures
Improprieties and timeliness
Allegation that contracting officer’s original determination to adver-
tise solicitation on unrestricted basis should not have been reversed by
DSA, first raised almost 10 weeks after issuance of amendment which
reversed contracting officer’s determination, is untimely and not for
consideration under 4 CFR 20.2(a) of then applicable Interim Bid Pro-
test Prot¢edures and Standards, which requires that such protests be
filed prior to bid opening._ - - o e emeeeoms 475
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CONTRACTS—Continued
Protests—Continued
Procedures—Continued
Court action pending

Fact that issues contained in protest are also contained in protester’s
suit in district court would ordinarily be bar to consideration of protest
absent request or expression of interest by court in GAO decision.
However, protest will be considered, since Govt. has not filed answer,
suit is not active and protester has indicated that, if suit will bar con-
sideration of protest, it will have court action dismissed without prejudice
under rule 41(a)(1) of Federal Rules of Civil Procedure.____.____.____

Significant issues requirement

Public policy, etc.

Protest raising issues concerning interpretation of appropriation act
and “congressional intent” as public policy will be considered in this
case involving selection of a Navy Air Combat Fighter (NACF), whether
or not timely filed, since protest raises significant issues concerning
relationship of Congress and Executive on procurement matters. Issues
regarding evaluation and competition will also be considered since they
are substantially intertwined with first issue and since GAO has con-
‘tinuing audit interest in NACF program_..__ ... ...

Timeliness

Solicitation improprieties
Apparent prior to bid opening

Omission of one line item, which may have substantial cost impact in
relation to other 53 items in IFB for acoustical ceiling work, does not
constitute compelling reason to reject all bids and readvertise since other
items are valid representation of Govt.’s needs and alternate methods
exist to satisfy need of omitted item _ . .. __________._________.._____

Unsubstantiated allegations

Absence of evidence in record

Absent further evidence in record, unsubstantiated allegation that DSA
has improperly decided to restrict all hat procurements w1thm SIC 2352
to small business will not be considered - .- __ .l ...
Reformation (See CONTRACTS, Modification)

Requests for proposals
Negotiated procurement (See CONTRACTS, Negotiation, Requests for
proposals)
Requests for quotations
Negotiated procurement (Sec CONTRACTS, Negotiation, Requests for
quotations)
Research and development
Costs -
Analysis
Evaluation factors

Responding to prior GAO decision, agency furnishes rational support
for bare conclusions reached by third evaluator (whose views prompted
source selection) in conflict with technical evaluation committee’s
views. Committee evaluated and scored only original proposals but not
additional information resulting from negotiations considered by third
evaluator which reduced technical evaluation difference of technical
committee in favor of protester. Additional information from lower ‘cost
awardee responded satisfactorily to technical problem rajsed by agency
which, in large measure, accounted for technical evaluation difference
between proposals. 54 Comp. Gen. 896, modified. ..o cuvouocaaaoo
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CONTRACTS—Continued
Review
Federal aid, grants, etc,
Administrative reports
Multiple layers of Federal, State and local Govt. involved in typical
grant review situation will not impose enormous burden on Federal
grantor in producing report responsive to request for review of contract
under Federal grant______________________________________________ 390
Rational basis
To extent grant reviews will be concerned with application and
interpretation of local procurement law, with which grantees should be
familiar, they will not be disadvantaged. In other cases, since review
will only be concerned with application of ‘‘basic principles,” rather
than all intricacies of Federal norm, it will not result in mechanistic
application of Federal procurement law__.______.____________________ 390
Small business concerns (See CONTRACTS, Awards, Small business
concerns) ’
Sole source procurements (Se¢ CONTRACTS, Negotiation, Sole source
bagis)
Specifications
Adequacy
Scope of work
Sufficiency of detail
In any negotiated procurement, burden is on offerors to affirmatively
demonstrate merits of their proposals. Where RFP contemplated fixed-
price contract for supply of calibration system, not developmental effort,
and instructed offerors to make such demonstration on paragraph-by-
paragraph basis, offeror which proposed alternative approach to meeting
requirements arguably bore even heavier burden of showing how its R
system would satisfy Army’s needs__.__ .. _______________.._._._. 374
Blanket offer to comply (See CONTRACTS, Specifications, Failure to
furnish something required, Blanket offer to conform to specifi-
cations)
Brand name or equal (See CONTRACTS, Specifications, Restrictive,
Particular make)
Changes, revisions, etc.
Amendment requirement
Acknowledgment failure (See CONTRACTS, Specifications, Failure
to furnish something required, Addenda acknowledgment)
‘‘De minimus’’ rule
Where only estimate as to value of invitation amendment is bidder’s
unsupported, self-serving statement, rejection of its bid for failure to
acknowledge such amendment was proper, for in determining whether
amendment has only “trivial” or ‘“‘negligible’” effect on bid price to
permit waiver, it would be inappropriate to permit bidder seeking
waiver to determine value as it would give him option to become
eligible for award by citing costs that would bring him within de minimis
rule or to avoid award by placing larger cost value on effects of amend-

Page
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CONTRACTS—Continued Page
Specifications—Continued
Compliance
General v. specific statement o
General statement by bidder that item offered would be fully color
coded rather than a statement of compliance with one of precise color
coding methods specified by agency did not require rejection of bid since
in absence of express exception to methods specified by agency bidder’s
general statement must be construed as consistent with solicitation
requirements. - . e
Conformability of equipment, etc., offered
Comparability with existing equipment
Protester’s assertion that Navy properly could select only derivative
of model selected by Air Force is incorrect, since reasonable interpre-
tation of RFQ, read in context of applicable documents, indicates that
Navy sought aircraft with optimum performance (within cost param-
eters) and with due consideration of design commonality with prior
Air Force prototype program and with selected Air Force fighter. .. ___ 307
Information deviating from specifications
Requirement for submission of manufacturer’s specifications with bid
to show that product offered conforms to specification is not justified
since solicitation did not advise bidders with particularity both as to
extent of detail required and purpose to be served by such requirement. 340
Negotiated procurement
Assertion that engine selected by Navy was not authorized for use with
lightweight fighter is without merit, since record indicates selected
engine is modified version of baseline engine listed in solicitation. Also,
record indicates Navy did not improperly estimate offerors’ engine
modification costs_ _ . .. .
Technical deficiencies
Negotiated procurement
Claims that alternative system can meet all present and future Army
calibration needs at lower cost do not clearly show that RFP require-
ment for expandable read/write computer memory is without any
reasonable basis, since Army, which must make determination of
minimum needs and bear risk of inadquate performance resulting from
improper determination, believes greater memory capacity will be needed
in future to -calibrate more complex equipment, that operator-
configurable software will provide desireable flexibility and longterm
cost savings and that despite protester’s performance claims, its ap-
proach may involve unacceptable technical and cost risks_. . _________ 874
Where offeror proposing alternative approach to meeting RFP
requirements submitted voluminous technical literature, documents,
manuals and articles but was proceeding on misconception that Army
bore burden of demonstrating how its approach was not feasible, GAO
cannot conclude that Army’s rejection of basic and alternate proposals
as technically unacceptable is shown to be without any reasonable
basis. Basic proposal’s failure to meet expandable memory requirement
and alternate proposal’s lack of information on software interface
indicate reasonable basis for rejection, notwithstanding protester’s
allegations of numerous technical errors by Army in failing to understand
approach proposed . - _ . _ . _ . __ e
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CONTRACTS—Continued
Specifications—Continued
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Page

Conformability of equipment, etc., offered comparability with existing equip-

ment—Continued
Technical deficiencies—Continued
Negotiated procurement-—Continued

Since determinations of technical acceptability are within discretion
of procuring agency, in absence of clear evidence that agency acted
arbitrarily, and record in this case is devoid of any evidence which would
justify our Office concluding that technical evaluations were without
reasonable basis, there is no basis to take exception to awards

Consolidation

Combination by procuring activity of two items in one solicitation
(formerly two solicitations had been utilized) is proper exercise of pro-
curement discretion since preparation and establishment of specifications
to reflect needs of Govt. are matters primarily within jurisdiction of
procurement agency and tecord substantiates fact that combination
of items results in lower overall cost. Moreover, award can still be on
item basis if doing so is in best interests of DC______________________

Descriptive data

‘‘Subject to change’’ qualification

Printed legend on descriptive data sheets submitted with bid that
product specifications set forth in data sheets are subject to change
without notice may be ignored in evaluating bid under brand name or
equal clause since bid, read as a whole, indicates bidder’s intention to
furnish from stock product conforming to specifications. Effect of legend
by manufacturer of equipment is to reserve right to make changes as
to its items produced in future. _ . ______ ________ . ___

Deviations

Amendment acknowledgment

Low bidder, after bid opening, cannot ‘‘cure’ its failure to acknowledge
receipt of IFB amendment because to do so would be tantamount to
permitting submission of second bid. Bidder’s alleged nonreceipt of
smendment does not appear to have been result of deliberate effort to
exclude bidder from competition. _ . _ . _ ____ . _._______________._._..

Delivery provisions

Where IFB required delivery within 280 days “after date of award,”
telegraphic bid offering delivery “280 days after receipt of award’’ was
properly rejected as nonresponsive, where solicitation contained pro-
vision for evaluation of bids offering delivery based upon date of receipt
of contract or notice of award (rather than contract date) by adding
maximum number of days normally required for delivery of award
through mails. Thus evaluated, protester’s bid exceeded required
delivery schedule - . _ ... Lo

Failure to furnish something required

Addenda acknowledgment
‘‘Trivial’’ and ‘‘negligible’’ effect of amendment

Where only estimate as to value of invitation amendment is bidder’s
unsupported, self-serving statement, rejection of its bid for failure to
acknowledge such amendment was proper, for in determining whether
amendment has only ‘trivial” or “negligible’” effect on bid price to
permit waiver, it would be inappropriate to permit bidder seeking waiver
to determine value as it would give him option to become eligible for
award by citing costs that would bring him within de minimis rule or to
avoid award by placing larger cost value on effects of amendment. ...
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CONTRACTS—Continued Page
Specifications—Continued
Failure to furnish something required—Continued
Addenda acknowledgment—Continued
Waiver
Refused
Bidder’s contention that amendment to IFB only repeated obligation
required under original IFB’s “Site Visit”” clause, and therefore, its
failure to formally acknowledge receipt thereof should be waived as
minor informality is without merit for while clause required bidders
to inspect site so as to acquaint themselves with general and local con-
ditions affecting cost of performance, clause did not impose legally
enforceable obligation under IFB for bidder to provide bus transporta-
tion for employees as required by amendment and thus did not give
Govt. same rights against bidder as it would possess under amendment._ 599
Bid guarantee
Letter of credit deficiencies
Documentary letter of credit furnished as bid guarantee does not
constitute “firm commitment’’ as required by solicitation and ASPR 7-
2003.25, thereby rendering bid nonresponsive, since letter of credit was
not accompanied by bidder’s signed withdrawal application which
would have to be presented to bank in order for letter of credit to be
honored . _ e 587
Blanket offer to conform to specifications
General statement by bidder that item offered would be fully color
coded rather than a statement of compliance with one of precise color
coding methods specified by agency did not require rejection of bid
since in absence of express exception to methods specified by agency
bidder’s general statement must be construed as consistent with solicita-
tion requirements_ . __ . . _ . e ____.___ 340
Information
Catalog number and manufacturer
Requirement that bidders submit manufacturer’s specifications and
indicate on bid manufacturer and catalog number of item offered is
informational in nature and failure to comply should not have required
rejection of bid since procured item was not unusually complex, was
adequately described in solicitation and record did not provide adequate
justification for such requirement _ _ - . ____________ . ____ . _________ 340
License approval ’
IFB provision that successful bidder meet all requirements of Federal,
State or City codes does not justify rejection of bid for failure to have
city license to operate ambulance service since need for license under
such general requirement is matter between local governmental unit
and contractor. However, where bidder conditions bid upon possession
of license, such qualification renders bid nonresponsive_ __.________.___ 597
Manufacturers
Justification
Lacking
Requirement for submission of manufacturer’s specifications with
bid to show that product offered conforms to specification is not justified
since solicitation did not advise bidders with particularity both as to
extent of detail required and purpose to be served by such requirement. 340
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CONTRACTS—Continued Page
Specifications—Continued
Minimum needs requirement
Administrative determination
Combination by procuring activity of two items in one solicitation
(formerly two solicitations had been utilized) is proper exercise of
procurement, discretion since preparation and establishment of specifica-
tions to reflect needs of Govt. are matters primarily within jurisdiction
of procurement agency and record substantiates fact that combination
of items results in lower overall cost. Moreover, award can still be
on item basis if doing so is in best interests of DC___________ S 366
Claims that alternative system can meet all present and future Army
calibration needs at lower cost do not clearly show that RFP requirement
for expandable read/write computer memory is without any reasonable
basis, since Army, which must make determination of minimum needs
and bear risk of inadequate performance resulting from improper deter-
mination, believes greater memory capacity will be needed in future to
calibrate more complex equipment, that operator-configurable software
will provide desirable flexibility and long-term cost savings, and that
despite protester’s performance claims, its approach may involve un-
acceptable technical and cost risks_. .- ___ .. ______________ 374
Restrictive
Cancellation of invitation
Resolicitation of procurement
Receipt of no responsive bids to IFB requires resolicitation and, al-
though protest that specifications were restrictive would ordinarily not
be decided in that event, since it seems apparent that resolicitation will
be essentially on same specifications and protester has indicated it will
therefore protest and record has been completely developed, protest
will be considerednow_ - _________________ e e e 445
Geographical location
Delivery provisions
Use of geographic restriction for procurement of ‘“furnish’’ asphalt
(that asphalt which is picked up, transported, and applied by DC) which
limits procurement to those suppliers having facilities located within
DC is not subject to objection, as geographic restriction serves useful
purpose of eliminating those suppliers who appear unable to render
acceptable ‘“‘furnish” service to DC due to their decentralized location
outside DC . _ e e 366
Extension
Geographic restrictions constitute legitimate restriction on competi-
tion where contracting agency properly determines that particular
restriction is required. Determination of proper scope of restriction is
matter of judgment and discretion involving consideration of services
being procured, past experience, market conditions, etc. Moreover, use
of geographic limitation creates possibility that one or more potential
bidders beyond limit could meet Govt.'s needs; therefore, procurement
officials should consider extending geographic limit to broadest scope
consistent with Govt.’sneeds.. . ________ . ______.__..._. 366
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CONTRACTS—Continued
Specifications—Continued
Restrictive—Continued
Geographical location—Continued
Repair v. furnishing asphalt
Application of geographic restriction to “furnish’’ asphalt as opposed
to “repair’ asphalt is proper exercise of procurement discretion, as
“furnish” asphalt is picked up, transported, and applied by DC workers
whereas repair asphalt is both directly transported and applied by con-
~ tractor and DC has sought to eliminate added expense of maintaining
necessary asphalt temperature which would be required if “furnish”
asphalt was procured from suppliers not centrally located within DC...
Particular make
Salient characteristics
Recommendation made that FPR ““Brand Name or Equal’’ provisions
be utilized in specifying computer and software requirements since
specifications should state agency’s minimum needs and FPR provides
for listing of salient characteristics where brand names are used; speci-
fications for VS operating systems be modified to permit bidders with
OS operating systems to demonstrate capabilities to meet agency’s
performance requirements; and there be reevaluation of barring com-
puter operator priority reset to consider possible economic benefits in
using db- o e
Similar items
One solicitation
Lower cost
Contention that award under instant IFB can only operate to financial
detriment of DC is without merit, as instant IFB resulted in lower cost
to DC than prior uncombined procurements for similar items_ ._______
Technical deficiencies (See CONTRACTS, Specifications, Conform-
ability of equipment, etc., offered, Technical deficiencies)
Unessential requirements
Elimination
Requirement that bidders submit manufacturer’s specifications and
indicate on bid manufacturer and catalog number of item offered is
informational in nature and failure to comply should not have required
rejection of bid since procured item was not unusually complex, was
adquately described in solicitation and record did not provide adequate
justification for such requirement
Status
Federal grants-in-aid
GAO will undertake reviews concerning propriety of contract awards
under Federal grants made by grantees in furtherance of grant purposes
upon request of prospective contractors where Federal funds in a project
are significant . _ _ . _ e
Prior reviews of contracts awarded under Federal grants are con-
sidered consistent, in the main ,with principles enunciated here. However,
to extent any prior precedent may be inconsistent it should not be fol-
lowed. B-178960, September 14, 1973, overruled_____________________
FPR does not apply to award made under EPA grant for municipal
sewer construction, since FPR pertains to direct Federal procurements

and reference in EPA grant regulations to “Federal law” does not

incorporate FPR by reference
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CONTRACTS—Continued
Subcontractors
Procurement procedures
Alternate contract payment procedure, whereby prime contractor’s
fee is percentage of subcontractor’s invoice, and there is no requirement
that subcontractor submit fixed-price proposal, violates prohibition of
10 U.8.C. 2306(a) against cost-plus-a-percentage-of-cost since (1)
payment is based on predetermined percentage rate; (2) percentage
rate is applied to actual performance costs; (3) contractor entitlement is
uncertain at time of contracting; and (4) contractor entitlement in-
creases commensurately with increased performance costs_____________
Subcontracts
Anti-Kickback Act violations
Contract for computer time/timesharing services to prime contractor
who has commercial arrangements with potential subcontractors to pay
standard percentage of invoice fee for finding buyer of computer time
and/or services does not violate Anti-Kickback Act (41 U.8.C. 51)
because commercial arrangement does not apply and prime contractor
receives fee according to sliding matrix from Govt. only__.______._._._
Conflict between two contract provisions concerning who pays
prime contractor’s fee, subcontractor or Govt., is resolved in favor of
Govt. payment since that interpretation upholds validity of contract
in accord with presumption of legality. Contrary interpretation might
lead to conclusion contract violated Anti-Kickback Act__ . ___________
Award propriety
Federal aid, grants, etc.
Review
GAO will consider requests for review of contracts awarded “by or
for’”’ grantees. Where record shows that grantee’s engineering consultant
drafted specifications, evaluated subcontractors’ bids, recommended that
grantee award subcontract to specific proposed subcontractor, and
grantee instructed prime contractor to award questioned subcontract
to company proposed by consultant, award is considered to be ‘‘for”
grantee because grantee’s participation had net effect of causing sub-
contractor’s selection . _ - .o
Corrective action is not recommended concerning questioned subcon-
tract awarded under Federal grant since it cannot be concluded that
questioned temperature specification for incinerator project was ambigu-
ous or that company receiving award submitted bid which was non~
responsive to specification_ . _ _ . _ . _________ . __ ..
Termination
Convenience of Government
Administrative determinations
Finality
While termination of contract for convenience of Govt. is matter of
administrative discretion not reviewable by GAO, review of procedures
leading to award of contract is within GAQ jurisdiction_______.______._
Valid
Absent bad faith or abuse of discretion
Although determination to terminate contract for convenience of
Govt. rests with agency concerned and not with GAO, it is noted that
court has held that in absence of bad faith or clear abuse of discretion
such termination is valid and no such showingis madehere_.___._.___.__.
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CONTRACTS—Continued Page
Termination—Continued
Convenience of Government—Continued
Contractor mislead
Since contractor awarded 5,000 units was reasonably led to believe
that three awards, each of 10,000 units, would be made, contractor
should be afforded opportunity to have contract terminated for con-
venience if contractorsodesires_ . _ _____ . _ . ____ . _____._____. 529
Propriety of termination
Contract awarded on basis of offeror’s good faith certification that it
is small, which status is determined erroneous by SBA, is voidable and
may be terminated for convenience in discretion of agency where, as here,
it is determined contracting officer should have questioned size status
priortoaward. . el 502
Reporting to Congress
While ASPR 10-102.5(ii) gives discretionary authority to contracting
officer to decide whether bid bond deficiencies should be wa’ved, such
discretion must have been intended for application within definite rules.
Consequently, absent specific finding that waiver of requirement was
not in best interest of Govt. which was not made in instant case, bid
should not have been rejected since it fell into stated exception; protect
is therefore sustained and ASPR Committee requested to revise pro-
vision to make exception mandatory__ __ ... _ .. ____.__.__.._ 352
Effect of National Factors, Inc. and The Douglas Corp. v. U.S., No.
93-63, Mar. 20, 1974
Although determination to terminate contract for convenience of
Govt. rests with agency concerned and not with GAO, it is noted that
court had held that in absence of bad faith or clear abuse of discretion
such termination is valid and no such showing is made here_______.____ 502
Recommendation
Small business concerns
Where small business size protest is received 1% hours after award made
on bid opening date, last day of fiscal year, termination of contract is
recommended, since SBA subsequently sustained protest; contracting
officer has indicated that procurement would have been referred to SBA
under standard operating procedure if received before award; and con-
tracting officer exceeded authority in that ASPR 1-703(b)(5) precludes
small business set-aside award prior to expiration of 5 working days
after bid opening in absence of urgency determination. ... _.____..___ 439

CORPORATIONS
Agents (See AGENTS, of private parties)
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COURTS

Costs

Government liability

Officers and employees
Expense of suit against officer in his official capacity

Where U.S. Attorney undertook defense of former SBA employee who
was sued as result of actions committed while acting within scope of his
employment and during course of proceedings U.S. Attorney withdrew
for administrative reasons, necessitating former employee’s retaining
services of private counsel although Govt.’s interest in defending em-
ployee continued throughout proceedings, we would not object to SBA’s
reimbursing former employee amount for reasonable legal fees incurred.
28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not a bar in such cir-
cumstances since to hold otherwise would be contrary to rule that cost of
defending such cases should be borne by Govt
Jurisdiction

Contract reformation cases

Nothing requires contractor seeking contract reformation to ex-
haust remedy in GAO before bringing action in court for relief
State

Jurisdiction

Garnishment proceedings

State of Washington sought to garnish pay of Air Force civilian
employee to collect child support under authority of sec. 459 of P.L. 93—
647 by means of administrative garnishment order served on Air Force
Finance Officer. Air Force refused to effect garnishment on ground that
administrative order was not ‘legal process’” within meaning of statute.
In light of purpose of statute and lack of any limiting language, we
believe ‘legal process” is sufficiently broad to permit garnishment by
administrative order under Washington procedure. GAO would not
object to Air Force payments under State administrative order

CUSTOMS

Services outside regularly scheduled hours

Cost recovery

Customs Service has authority under User Charges Statute, 31 U.S.C.
483a, to implement recormmendation in GAO report that administrative
overhead costs be collected from parties-in-interest who benefit by
special reimbursable and overtime services of Customs officers. Various
statutes which provide for reimbursement by parties-in-interest of
compensation andfor expenses of Customs officers for such services
generally do not preempt imposition of additional user charges under
31 USC. 483a. o e ———— e
Services to the public

Reimbursement (See FEES, Services to public)

DAMAGES
Private property (Se¢ PROPERTY, Private, Damage, loss, etc.)
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DECEDENTS’ ESTATES Page

Pay, etc., due military personnel

Beneflciary designations

Relationship unnecessary

Where claimant obtained Mexican divorce from prior spouse and
and subsequently married deceased member, fact that Coast Guard
paid her member’s unpaid pay and allowances as designated beneficiary
under clause (1) of 10 U.S.C. 2771(a) does not estop Govt. from chal-
lenging validity of marriage since such payment was neither deter-
minative of question of her marital status nor was such question even

DEFENSE DEPARTMENT

Procurement

Contracting methods

Compliance with DOD reprogramming directives

Although protester argues that Navy did not comply with DOD
reprogramming directives, those directives are based on nonstatutory
agreements and do not provide a proper basis for determining legality
of expenditures___ _____________ L ao 307

DEPARTMENTS AND ESTABLISHMENTS
Overtime policies (See REGULATIONS, Overtime policies)
Promotion procedures (See REGULATIONS, Promotion procedures)
Services between
Certifying officers acting for two agencies (See CERTIFYING OFFICERS,
Responsibility, Interagency services)

DETAILS

Compensation

Higher grade duties assignment

Interpretations of regulations by agency charged with their admiuis-
tration are entitled to be given great weight by reviewing authority.
Board of Appeals and Review, CSC, has interpreted Commission’s
regulations .to require temporary promotion of employees detailed to
higher grade positions for over 120 days where prior Commission ap-
proval has not been sought. We have concurred in- the Board’s inter-
pretation and therefore 52 Comp. Gen. 920 is overruled. Amplified by 55

Comp. Gen. —— (B-184990, Feb. 20, 1976) .. ____.______._________. 539
DISTRICT OF COLUMBIA
Contracts

Labor stipulations
Affirmative action programs
Allegation that DC’s policy of affirmatively promoting minority-
owned business is thwarted by award under instant IFB is unsubstan-
tiated in record presented._ . __ .. ___ - 366
Specifications ’
Restrictive
D.C.’s cancellation of invitation after bid opening was proper upon
determination that specifications for one particular item being procured
overstated user’s actual needs and had detrimental effect of restricting
competition__ . _ e 464
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DISTRICT OF COLUMBIA—Continued Page

Procurement methods

Recommendation

Cancellation of a subsequent IFB on basis that services were no
longer required was erroneous where there was in fact a continuing
need for the services which was being met through a noncompetitive,
informal agreement with a contractor to a Federal agency—an arrange-
ment unauthorized by statute. Recommendation is made that D.C.
discontinue present method of procurement and that services be pro-
cured through formal advertising or an intergovernmental agreement
authorized by statute - . ___ . _______ 464

DONATIONS

Gifts

To Government officials, etc.

Recognition of support for USACIDC

Appropriated funds may not be used to buy paperweights and walnut
plaques for distribution by U.S. Army Criminal Investigation Command
(USACIDC) to governmental officials and other individuals in recogni-
tion of their support for USACIDC. Plaques may, however, be purchased
with appropriated funds to honor employees who died in the line of duty
if the use is proper under the Government Employees Incentive Awards
Act, 5 U.8.C. 4501-4506, and related regulations _ _______.____________ 346

ENVIRONMENTAL PROTECTION AND IMPROVEMENT

Grants-in-aid

Water pollution control

Contracts
Federal Procurement Regulations

FPR does not apply to award made under EPA grant for municipal
sewer construction, since FPR pertains to direct Federal procurements
and reference in EPA grant regulations to “Federal law” does not
incorporate FPR by reference.__.___ ... ______.__.______ 413

Regulations incorporating FPR cost principles in situations involving
allocation and allowability of cost on grants to other than educational
institutions or State and local Govts. does not make FPR generally
applicable to procurements by EPA grantees. In fact, where State or local
Govt. is grantee, OMB Cir. A-87 regarding allowability of costs applies
andnot FPR ____ e 413

EQUAL EMPLOYMENT OPPORTUNITY
Contract provisions (See CONTRACTS, Labor stipulations, Nondiscri-
mination)
EQUIPMENT
Automatic Data Processing Systems
Computer service
Time/timesharing
Contract for computer time/timesharing services to prime contractor
who has commercial arrangements with potential subcontractors to pay
standard percentage of invoice fee for finding buyer of computer time
and/or services does not violate Anti-Kickback Act (41 U.S.C. 51)
because commercial arrangement does not apply and prime contractor
receives fee according to sliding matrix from Govt. only_______._______ 554
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EQUIPMENT—Continued Page
Automatic Data Processing Systems—Continued
Computer service—Continued
Time/timesharing—Continued
Fact that prime contractor of computer time/timesharing contract
may have developed commercial clientele whose abilities it knows does
not unduly restrict competition since no potential subcontractor is
prohibited from submitting proposal which prime contractor must
comsider . _ e eecememaeas 554
Selection and purchase
Alternate proposals requirement
In any negotiated procurement, burden is on offerors to affirmatively
demonstrate merits of their proposals. Where RFP contemplated
fixed-price contract for supply of calibration system, not developmental
effort, and instructed offerors to make such demonstration on paragraph-
by-paragraph basis, offeror which proposed alternative approach to
meeting requirements arguably bore even heavier burden of showmg
how its system would satisfy Army’s needs_ ... oo 374
Minimum needs requirement
Claims that alternative system can meet all present and future Army
calibration needs at lower cost do not clearly show that RFP require-
ment for expandable read/write computer memory is without any
reasonable basis, since Army, which must make determination of
minimum needs and bear risk of inadequate performance resulting
from improper determination, believes greater memory capacity will
be needed in future to calibrate more complex equipment, that operator-
configurable software will provide desirable flexibility and long-term
cost savings, and that despite protester’s performance claims, its ap-
approach may involve unacceptable technical and cost risks_.__.______. 374
User acceptability
Where offeror proposing alternative approach to meeting RFP
requirements submitted voluminous technical literature, documnents,
manuals and articles but was proceeding on misconception that Army
bore burden of demonstrating how its approach was not feasible, GAO
cannot conclude that Army’s rejection of basic and alternate proposals
as technically unacceptable is shown to be without any reasonable
basis. Basic proposal’s failure to meet expandable memory requirement
and alternate proposal’'s lack of information on software interface
indicate reasonable basis for rejection, notwithstanding protester’s
allegations of numerous technical errors by Army in failing to under-
stand approach proposed. .. .- 374

ESCORTS )
Travel expenses (See TRAVEL EXPENSES, Escorts)

EVIDENCE
Sufficiency
Lacking
Contract protests
Absent further evidence in record, unsubstantiated allegation that
DSA has improperly decided to restrict all hat procurements within
SIC 2352 to small business will not be considered._____ ... ___.___. 475
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EXPERTS AND CONSULTANTS

Compensation

Rates

Dollar limitation

Maximum pay rate for experts and consultants employed under Pub.
L. 88-633, as amended, may not exceed $100 per day, despite AID’s
administrative determination to the contrary. Pub. L. 91-231 does not
make the specific dollar limitation obsolete, and AID may not rely on
5 U.S.C. 3109 as authority to pay those employees at higher rates. Also,
legislative histories of acts increasing the maximum amounts payable
to experts and consultants of other agencies with similar dollar limita-
tions indicate necessity of legislation to increase $100 ceiling__________
Employment

Violation of collective bargaining agreement

Grievance charged violation of provision in collective bargaining
agreement that consultants would not be hired to perform work' that
could be performed by agency employees. Agency stipulated that it had
violated agreement but refused union’s demand that consultant repay
salary to U.S. Treasury. Prior to arbitration hearing, the consultant re-
signed. Arbitrator’s award of punitive damages to be paid by agency to
union may not be implemented since there is no authority to award
punitive damages against U.S. or one of its agencies__ _______ _______

FEDERAL PROCUREMENT REGULATIONS

Applicability

Grantee procurements

Environmental Protection Agency

FPR does not apply to award made under EPA grant for municipal
sewer construction, since FPR pertains to direct Federal procurements
and reference in EPA grant regulations to ‘“Federal law” does not in-
corporate FPR by reference________________________________.____._.
Negotiated procurement

Identity of successful offeror

Revision of FPR recommended

Where small business size status protest was timely filed with con-
tracting officer within 5 days after notification of successful offeror,
but after award, SBA determination that protested offeror was not
small at time of award does not result in contract awarded being void
ab initio, but merely void at option of Govt., thereby precluding effective
size protest. To remedy this anomaly, it is recommended that FPR be
revised to require that identity of successful offeror be revealed prior
to award _ _ e
Uniformity

Additive or deductive items

FPR, unlike ASPR, imposes no duty on contracting officer to record
amount of funds available prior to bid opening for base bids and alter-
nates when amount of funding is in doubt. Therefore, determination of
actual available funding, and the consequential determination whether
alternates, if any, will be applied, may properly be made after bid
opening in case of civilian agency. However, adoption of uniform Govt-
wide policy is recommended________________ ...
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FEES . Page

Attorneys

Generally (See ATTORNEYS, Fees)
Contractors (See CONTRACTORS, Fees)
Services to public

Inspectional service employees

Overhead costs

Customs Service has authority under User Charges Statute, 31 U.S.C.
483a, to implement recommendation in GAO report that administrative
overhead costs be collected from parties-in-interest who benefit by
special reimbursable and overtime services of Customs officers. Various
statutes which provide for reimbursement by parties-in-interest of
compensation and/or expenses of Customs officers for such services
generally do not preempt imposition of additional user charges under
31 U.8.C. 483a_____ e 456

FUNDS

Appropriated (See APPROPRIATIONS)
Counterpart

Use by Congressional committees

In absence of specific authorization in an appropriation act, 22
U.8.C:A. 1754(b) is the sole authority making counterpart funds (foreign
currencies) available to members and employees of Congressional com-
mittees in connection with overseas travel. Under this provision, such
funds are available only to specific committees, not including the House
Select Committee on Aging, and to committees performing functions
under 2 U.S.C.A. 190(d), which refers to standing Committees but not
select committees. Accordingly, members and employees of the House
Select Committee on Aging are not authorized to use counterpart
funds - - .- e 537
Federal aid, grants, etc., to States (See STATES, Federal aid, grants, etc.)
Federal grants, etc., to other than States

Applicability of Federal statutes

Appropriation, etc., restrictions

Acquisition by agencies of aircraft and passenger motor vehicles by pur-
chase or transfer is prohibited by 31 U.S.C. 638a, unless specifically
authorized by appropriation act or other law, and this prohibition applies
to acquisition by transfer by Law Enforcement Assistance Admin. of
aircraft or passenger motor vehicles for use by grantees in their regular
law enforcement functions because agency obtains custody and accounta-
bility and exception would reduce congressional control over aircraft
and vehicles. See 44 Comp. Gen. 117. 43 Comp. Gen. 697, 49 id. 202,
and B-162525, Dec. 21, 1967, distinguished__ . ___________________._._ 348

Contract status

GAO will undertake reviews concerning propriety of contract awards
under Federal grants made by grantees in furtherance of grant purposes
upon request of prospective contractors where Federal funds in a project
are significant__ _ _ __ . o eeeo_ 390

Prior reviews of contracts awarded under Federal grants are considered
consistent, in the main, with principles enunciated here. However, to
extent any prior precedent may be inconsistent it should not be followed.
B-178960, September 14, 1973, overruled._______________.__________._ 390
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GARNISHMENT
Federal funds
State laws

State of Washington sought to garnish pay of Air Force civilian
employee to collect child support under authority of sec. 459 of P.L.
93-647 by means of administrative garnishment order served on Air Force
Finance Officer. Air Force refused to effect garnishment on ground that
administrative order was not ‘“legal process’”” within meaning of statute.
In light of purpose of statute and lack of any limiting language, we
believe “legal process” is sufficiently broad to permit garnishment by
administrative order under Washington procedure. GAO would not
object to Air Force payments under State administrative order

GENERAL ACCOUNTING OFFICE
Decisions
Advance
Agency heads, efc.

Agency heads and authorized certifying officers have statutory
rights to an advance decision from the Comptroller General on propriety
of paying make-whole remedies ordered by appropriate authorities.
Thus, Board of Appeals and Review, CSC, when ordering make-whole
remedies should permit agencies opportunity to exercise their right to an
advance decision from the Comptroller General prior to implementation
of remedies. Amplified by 55 Comp. Gen. (B-184990, Feb. 20, 1976) _
Jurisdiction

Contracts

Small business matters

Questions of alleged collusive pattern of bidding by small business
firms should be referred to Attorney General by procuring agency for
resolution pursuant to ASPR 1-111.2, since interpretation and enforce-
ment of criminal laws are functions of Attorney General and Federal
courtsnot GAO_______ el
Protests (See CONTRACTS, Protests)

Recommendations

Agency review of technical/cost justification for contract award

Responding to prior GAO decision, agency furnishes rational support
for bare conclusions reached by third evaluator (whose views prompted
source selection) in conflict with technical evaluation committee’s
views. Committee evaluated and scored only original proposals but not
additional information resulting from negotiations considered by third
evaluator which reduced technical evaluation difference of technical com-
mittee in favor of protester. Additional information from lower cost
awardee responded satisfactorily to technical problem raised by agency
which, in large measure, accounted for technical evaluation difference
between proposals. 54 Comp. Gen. 896, modified ___.__.___________.____

District of Columbia procurement methods

Cancellation of a subsequent IFB on basis that services were no longer
required was erroneous where there was in fact a continuing need for the
services which was being met through a noncompetitive, informal agree-
ment with a contractor to a Federal agency—an arrangement unauthor-
ized by s tatute. Recommendation is made that D.C. discontinue present
method of procurement and that services be procured through formal
advertising or an intergovernmental agreement authorized by statute__ __
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GIFTS (See DONATIONS) Page

GRANTS
To States (See STATES, Federal aid, grants, etc.)

GRATUITIES
Six months’ death
Beneficiary designation
Where claimant obtained Mexican divorce from prior spouse and subse-
quently married deceased member, fact that Coast Guard paid her mem-
ber’s unpaid pay and allowances as designated beneficiary under clause (1)
of 10 U.8.C. 2771(a) does not estop Govt. from challenging validity of
marriage since such payment was neither determinative of question of
her marital status nor was such question eveninissue_ _____.___________ 533
Claim
Denied
Denial of claim for six months’ death gratuity under 10 U.S.C. 1477 -
does not constitute taking of member’s property without due process
since amount in question is not property of deceased member but rather
gratuity payable out of Federal funds specifically authorized by law.__._ 533
Divorce
Mexican
Where claimant obtained Mexican divorce from prior spouse, subse-
quently married member in Calif. and claims death gratuity as his
surviving spouse, legality of marital status of deceased and claimant is too
doubtful for payment of death gratuity in absence of declaratory decree
from court of competent jurisdiction in the U.S. recognizing validity of
Mexican divorce so that any impediment to the validity of claimant’s
marriage to member arising out of divorce proceedings may be removed .. 533
HOLIDAYS
Monday
Effect on entitlements
Subsistence
Per diem
Employee who traveled during working hours on Friday to report for
temporary duty the following Tuesday, day after Monday holiday, may
not be paid per diem for intervening 3-day weekend. While 5 U.S.C. 6101
(b) (2) requires that to maximum extent practicable agencies schedule
travel during regular duty hours, payment of 2 days or more additional
per diem to facilitate such scheduling has been held unreasonable. Where
2 days per diem would be required and commencement of assignment
cannot be otherwise scheduled, employee may be required to travel on
OWD timMe e 590

HOUSING

Displacement

Relocation costs

Effective date of entitlement

Tenant who vacated premises subsequent to written purchase offer
by Architect of the Capitol qualifies as ‘‘displaced person'’ and is en-
titled to benefits applicable to displaced tenants under Uniform Re-
location Assistance and Real Property Acquisition Policies Act of 1970,
since Govt. made firm offer to purchase property from owner, tenant
moved after this offer, and Govt. actually acquired property......._- 595



INDEX DIGEST Lvil

HUSBAND AND WIFE Page

Marriage validity

Challenged

Mexican divorce

Where claimant obtained Mexican divorce from prior spouse and
subsequently married deceased member, fact that Coast Guard paid
her member’s unpaid pay and allowances as designated beneficiary under
clause (1) of 10 U.8.C. 2771(a) does not estop Govt. from challenging
validity of marriage since such payment was neither determinative of
question of her marital status nor was such question even in issue._.__ 533

Six months’ death gratuity purposes

Where claimant obtained Mexican divorce from prior spouse, sub-
sequently married member in Calif. and claims death gratuity as his
surviving spouse, legality of marital status of deceased and claimant is
too doubtful for payment of death gratuity in absence of declaratory
decree from court of competent jurisdiction in the U.S. recognizing
validity of Mexican divorce so that any impediment to the validity of
claimant’s marriage to member arising out of divorce proceedings may
be removed. - . e oo 533

JOINT VENTURES
Bids
Bid guarantee
Deficiencies
Documentary letter of credit furnished as bid guarantee does not
constitute ‘“firm commitment”’ as required by solicitation and ASPR
7-2003.25, thereby rendering bid nonresponsive, since letter of credit
was not accompanied by bidder’s signed withdrawal application which
would have to be presented to bank in order for letter of credit to be
honored - _ - _ e 587

us
LEASES
Agreement to execute lease
Federal project status
Relocation expenses to ‘‘displaced persons’’
Effective date of entitlement
Tenant who vacated premises subsequent to written purchase offer
by Architect of the Capitol qualifies as ‘“displaced person’ and is entitled
to benefits applicable to displaced tenants under Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, since
Govt. made firm offer to purchase property from owner, tenant moved
after this offer, and Govt. actually acquired property. . . .. _____.____ 595
Rent
Equipment, etc.
Destruction by fire
When bailed property is destroyed, its availability for use is ended
and bailment is at an end. Rental payments are not authorized beyond
date subject matter of bailment was destroyed - . __ . _______._______.._ 356



LVIII INDEX DIGEST

LEAVES OF ABSENCE Page
Administrative leave
Rest periods
After overseas travel
Granting of administrative leave to employee for acclimatization rest
after he completed a full day of duty and traveled over 7 hours by air on
return from Guam after crossing international date line is proper exercise
of administrative authority. This is so since the CSC has not issued gener-
al regulations covering the granting of administrative leave and, there-
fore, each agency, under general guidance of decisions of Comptroller
General, which are discussed in applicable FPM Supplement, has respon-
sibility for determining situations in which excusing employees from work
without charge to leaveis appropriate. . _ . . oo oo __ 510
Military personnel
Travel expenses (See TRAVEL EXPENSES, Military personnel, Leaves
of absence)
Travel time
Rest stopover
Navy member returning from Teheran, Iran, to Washington, D.C., on
temporary duty, who departs from Teheran at 5:35 a.m. and completes
7 hours of travel to Rome, Italy, on trip requiring at least 24 hours’ total
travel if he is to continue on same plane or flight, may be allowed recredit
of leave and paid per diem for period of rest stopover since officer’s
action in utilizing stop for rest appears reasonable under circumstances... 513

LEGENDS
Printed
Descriptive data sheets of contract
Effect
Printed legend on descriptive data sheets submitted with bid that
product specifications set forth in data sheets are subject to change with-
out notice may be ignored in evaluating bid under brand name or equal
clause since bid, read as a whole, indicates bidder’s intention to furnish
from stock product conforming to specifications. Effect of legend by
manufacturer of equipment is to reserve right to make changes as to its

items produced in future.. ___ . ___ . e 592
LETTER OF CREDIT
Bid guarantee
Deficiencies
Bid rejection
Documentary letter of credit furnished as bid guarantee does not
constitute ‘“firm commitment” as required by solicitation and ASPR
7-2003.25, thereby rendering bid nonresponsive, since letter of credit
was not accompanied by bidder’s signed withdrawal application which
would have to be presented to bank in order for letter of credit to be
587

honored - - - e e

LICENSES
Bidder qualifications (See BIDDERS, Qualifications)
State and municipalities
Government contractors
IFB provision that successful bidder meet all requirements of Federal,
State or City codes does not justify rejection of bid for failure to have
city license to operate ambulance service since need for license under
such general requirement is matter between local governmental unit and
contractor. However, where bidder conditions bid upon possession of ~
license, such qualification renders bid nonresponsive...__ ... __.___. 597
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MILITARY PERSONNEL
Gratuities (See GRATUITIES)
Pay (See PAY)
Per diem (See SUBSISTENCE, Per diem, Military personnel)
Subsistence
Per diem (See SUBSISTENCE, Per diem, Military personnel)

NAVY DEPARTMENT

Contracting methods

Aircraft procurement

Legality of expenditures

Although protester argues that Navy did not comply with DOD repro-
gramming directives, those directives are based on nonstatutory agree-
ments and do not provide a proper basis for determining legality of ex-
penditures._ . _ oo

OFFICERS AND EMPLOYEES

Administrative leave (See LEAVES OF ABSENCE, Administrative leave)
Compensation (See COMPENSATION)
Death in line of duty

Plaques to honor

Government Employees Incentive Awards Act

Appropriated funds may not be used to buy paperweights and walnut
plaques for distribution by U.S. Army Criminal Investigation Command
(USACIDC) to governmental officials and other individuals in recogni-
tion of their support for USACIDC. Plaques may, however, be purchased
with appropriated funds to honor employees who died in the line of
duty if the use is proper under the Government Employees Incentive
Awards Act, 5 U.S.C. 4501-4506, and related regulations________.____.
Details (See DETAILS)
Disputes

Arbitration

Fed. Labor Relations Council questions propriety of sustaining arbi-
tration award of 1 hour backpay to employee deprived of overtime work
in violation of negotiated labor-management agreement. Agency viola-
tions of such agreements which directly result in loss of pay, allowances or
differentials, are unjustified and unwarranted personnel actions as con-
templated by Back Pay Act, 5 U.S.C. 5596. Therefore, where agency
obligated itself in a labor-management agreement to provide 2 hours of
productive work when employee is held on duty beyond his regular shift
and, in violation of such agreement, provided him only 1 hour, arbitration
award providing backpay to employee for the additional hour may be
sustained _ _ o e
Excusing from work

Purpose for excusing

Granting of administrative leave to employee for acclimatization rest
after he completed a full day of duty and traveled over 7 hours by air on
return from Guam after crossing international date line is proper exercise
of administrative authority. This is so since the CSC has not issued
general regulations covering the granting of administrative leave and,
therefore, each agency, under general guidance of decisions of Comp-
troller General, which are discussed in applicable FPM Supplement,
has responsibility for determining situations in which excusing employees
from work without charge to leaveis appropriate . . ______________.___.-

LIX

Page

307

346

405
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OFFICERS AND EMPLOYEES—Continued
Expense of suit against officer in his official capacity
Where U.S. Attorney undertook defense of former SBA employee who
was sued as result of actions committed while acting within scope of
his employment and during course of procedings U.S. Attorney withdrew
for administrative reasons, necessitating former employee’s retaining
services of private counsel although Govt.’s interest in defending em-
ployee continued throughout proceedings, we would not object to SBA's
reimbursing former employee amount for reasonable legal fees incurred.
28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not a bar in such circum-
stances since to hold otherwise would be contrary to rule that cost of de-
fending such cases should be borne by Govt______ . ________.______..
Experts and consultants (See EXPERTS AND CONSULTANTS)
Holding two offices
Certifying officers acting for two agencies (See CERTIFYING OFFICERS,
Responsibility, Interagency services)
Leaves of absence (See LEAVES OF ABSENCE)
Moving expenses
Relocation expenses (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
Overtime (See COMPENSATION, Overtime)
Per diem (See SUBSISTENCE, Per diem)
Promotions
Compensation (See COMPENSATION, Promotions)
Reclassified positions
Incumbent’s status
Employee’s GS8-12 position was reclassified administratively to
G8-13, effective June 2, 1975, incident to employee’s grievance related
to co-workers’ promotions which had become effective October 11, 1974.
Reclassification of position with concomitant pay increase may not be
made retroactive other than as provided in 5 CFR 511.703. _ __._.__.-
Temporary
Retroactive
Two Bureau of Mines employees were detailed to higher grade posi-
tions in excess of 120 days and no prior approval of extension beyond
120 days was sought from CSC. Employees are entitled to retroactive
temporary promotions for period beyond 120 days until details were
terminated because Board of Appeals and Review, CSC, has interpreted
regulations to require temporary promotions in such circumstances.
Amplified by 55 Comp. Gen. (B-184990, Feb. 20, 1976) - - - _.____
Relocation expenses (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
Removals, suspensions, etc. .
Compensation (See COMPENSATION, Removals, suspensions, etc.)
Transfers
Relocation expenses
Dependents
Mother
Mother of Govt. employee who is member of employee’s household is
dependent parent within meaning of para. 2-1.4d, Federal Travel Regs.,
for purposes of relocation allowances as she receives only social security
payments, which are largely required for medical expenses, and is de-
pendent upon daughter to maintain reasonable standard of living. IRS
standards for dependency do not determine entitlement under FTR. ___

TPag?

408

515

539

462
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OFFICERS AND EMPLOYEES—Continued

Transfers—Continued

Relocation expenses—Continued

House trailers, mobile homes, etc.
Separate shipment of household effects for part of distance
Reimbursement limitation

Incident to transfer to Alaska, employee transported mobile home
from Keyser, W. Va., to Seattle, Wash., where it was determined that it
did not meet Alaskan specifications. Employee stored trailer in Seattle
and completed shipment of household goods to Alaska on GBL. Regard-
ing reimbursement for transportation of mobile home, rule in 39 Comp.
Gen. 40 is applicable. Credit should be allowed under FTR para. 2-7.3a
for shipment of mobile home from Keyser to Seattle. Employee is not
entitled to further allowance under authorization for shipment of house-
hold goods on GBL. Total payment under both authorizations may not
exceed cost which would have been incurred by Govt. had either method
been used for entire distance_.________________________________._ 526
Travel expenses (See TRAVEL EXPENSES)
Traveltime

Hours of departure

‘‘Reasonable’’ and/or ‘‘practical’’ hour

Employee who traveled during working hours on Friday to report
for temporary duty the following Tuesday, day after Monday holiday,
may not be paid per diem for intervening 3-day weekend. While 5 U.S.C
6101(b)(2) requires that to maximum extent practicable agencies
schedule travel during regular duty hours, payment of 2 days or more
additional per diem to facilitate such scheduling has been held unreason-
able. Where 2 days per diem would be required and commencement of
assignment cannot be otherwise scheduled, employee may be required
to travel on own time_ __ . . eimeao- 590

PAY

Active duty

Reservists

Period of litigation
Pay subject to deduction for civilian earnings

Enlisted member of the U.S. Naval Reserve who after being ordered
to active duty filed petition for habeas corpus on grounds that he was
not a member and was determined by Federal court order to have been
lawfully enlisted and in military status is entitled to pay and allowances
during litigation, regardless of whether he performs military duties.
However, settlement of member’s claim for such pay and allowances is
subject to deduction of gross civilian earnings when he performed no
meaningful or useful services for U.S. Govt. during the period-_____.__ 507
Civilian employees (See COMPENSATION)

Page
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PERSONAL SERVICES Page

Private contract v. Government personnel

Collective bargaining agreement

Violation

Grievance charged violation of provision in collective bargaining
agreement that consultants would not be hired to perform work that
could be performed by agency employees. Agency stipulated that it had
violated agreement but refused union’s demand that consultant repay
salary to U.S. Treasury. Prior to arbitration hearing, the consultant
resigned. Arbitrator’s award of punitive damages to be paid by agency
to union may not be implemented since there is no authority to award
punitive damages against U.S. or one of its agencies_...____.__.____ 564

PROPERTY
Private
Acquisition
Relocation expenses to ‘‘displaced persons’’
Effective date of entitlement
Tenant who vacated premises subsequent to written purchase offer
by Architect of the Capitol qualifies as ‘‘displaced person’ and is en-
titled to benefits applicable to displaced tenants under Uniform Reloca-
tion Assistance and Real Property Acquisition Policies Act of 1970,
since Govt. made firm offer to purchase property from owner, tenant
moved after this offer, and Govt. actually acquired property.__.____.. 595
Damage, loss, etc.
Government liability
Rented equipment destroyed by fire
Bailee, in case of bailment for mutual benefit, is held to standard of
due care and ordinary prudence. While presumption of negligence
ordinarily arises from destruction of bailed property, rule does not apply
where property is destroyed by fire. . _____ . ______________.___- 356
Public
Excess
Utilization
Acquisition by agencies of aircraft and passenger motor vehicles by
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically
authorized by appropriation act or other law, and this prohibition applies
to acquisition by transfer by Law Enforcement Assistance Admin. of
aircraft or passenger motor vehicles for use by grantees in their regular
law enforcement functions because agency obtains custody and account-
ability and exception would reduce congressional control over aircraft
and vehicles. See 44 Comp. Gen. 117. 43 Comp. Gen. 697, 49 id. 202,
and B-162525, Dec. 21, 1967, distinguished-._ .. . _..___- 348

PROTESTS
Contracts (See CONTRACTS, Protests)

REGULATIONS

Incorporated by reference in negotiated agreement

Agency interpretation v. plain language of regulations

When agency regulations are incorporated by reference in negotiated
agreement, arbitrator should accord great deference to agency interpre-
tation of regulations it has promulgated. However, where regulations
are plain on their face, no interpretation is required and arbitrator was
correct in rejecting agency interpretation at variance with plain language
of regulations. . - . cimeceoo- 427
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REGULATIONS—Continued Page

Overtime policies

Collective bargaining agreement

Fed. Labor Relations Council questions propriety of sustaining
arbitration award of 1 hour backpay to employee deprived of overtime
work in violation of negotiated labor-management agreement. Agency
violations of such agreements which directly result in loss of pay, allow-
ances or differentials, are unjustified and unwarranted personnel actions
as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, where
agency obligated itself in a labor-management agreement to provide 2
hours of productive work when employee is held on duty beyond his
regular shift and, in violation of such agreement, provided him only 1
hour, arbitration award providing backpay to ‘employee for the addi-
tional hour may be sustained ... .. ___ . __ . ___._ 405
Promotion procedures

After details

Two Bureau of Mines employees were detailed to higher grade posi-
tions in excess of 120 days and no prior approval of extension beyond
120 days was sought from CSC. Employees are entitled to retroactive
temporary promotions for period beyond 120 days until details were
terminated because Board of Appeals and Review, CSC, has interpreted
regulations to require temporary promotions in such circumstances.
Amplified by 55 Comp. Gen. (B-184990, Feb. 20, 1976) _.__._____ 539

Collective bargaining agreement

Federal Labor Relations Council questions propriety of implementing
arbitration award that sustains grievance of two Community Services
Admin. employees for retroactive promotions and backpay. Because
record contains substantial evidence that grievants would probably have
been demoted shortly after they should have been promoted-—evidence
which arbitrator apparently did not consider~—award is indefinite.
Matter should be remanded to arbitrator for additional proceedings
with instructions that he hear evidence on whether demotions would
have occurred and, if so, on what date .. .. _ . _____________.__._.____ 427

RENT (Sece LEASES, Rent)

REPORTS

Administrative

Contract protest

Reports substantiate administrative determination

Allegations of Army officials’ persistent unfairness towards protester
from time of initial proposal submission through conduct of negotiations,
ultimate rejection of basic and alternate proposals, and participation
in protest proceedings before GAO cannot be substantiated, since
written record fails to demonstrate alleged unfairness, and in fact
suggests reasonable explanations for Army’s actions. Also, fact that
agency officials declined for most part to join in oral discussion of
issues at GAO bid protest conference is not objectionable, since agency
responded to protester’s allegations in several written reports, and
conference is not intended to be formal hearing__________________._._ 374

Contract reviews

Multiple layers of Federal, State and local Govt. involved in typical
grant review situation will not impose enormous burden on Federal
grantor in producing report responsive to request for review of contract
under Federal grant_ _ . _ . _ . . e 390




LXIV INDEX DIGEST

SMALL BUSINESS ADMINISTRATION Page
Authority
Small business concerns
Allocation of 8(a) subcontracts
Review does not suggest that SBA has arbitrarily decided that
proposed 8(a) concern is still in need of further assistance through
proposed 8(a) award. .. . oo 397
Certifications
Effective date
Where firm purchases assets of concern previously found by SBA to be
large business, suggestion is made that SBA consider adopting rule re-
quiring such firmm to request small business certificate prior to self-
certifying status as small - ___ __ .. __..____ 469
Contracts
Awards to small business concerns (See CONTRACTS, Awards, Small
business concerns)

STATES
Federal aid, grants, etc.
Contract status
GAO will undertake reviews concerning propriety of contract awards
under Federal grants made by grantees in furtherance of grant purposes
upon request of prospective contractors where Federal funds in a project
are significant. . . e 390
Prior reviews of contracts awarded under Federal grants are consuiered
consistent, in the main, with principles enunciated here. However, to ex-
tent any prior precedent may be incongistent it should not be followed.
B-178960, September 14, 1973, overruled. . . ... o . __._..__. 390
FPR does not apply to award made under EPA grant for municipal
sewer construction, since FPR pertains to direct Federal procurements
and reference in EPA grant regulations to “Federal law” does not
incorporate FPR by reference. ... . _.____ 413
Municipalities
Contracts
Awarded under State law
Contract awarded under Iowa law pursuant to EPA grant to City of
Davenport, lowa, appears to be improper. City’s construction of bid,
which contained discrepancy between unit price and extended price
for one item which resulted in displacement of another bid, was not
proper because intended bid price for item was subject to more than one
reasonable interpretation. Valid and binding contract comes into being
under Iowa law only if essence of contract awarded is contained within
four corners of bid submitted - . _ .. ___ . ___ . ______. 413
Federal Procurement Regulations v. OMB Circular A-87
Regulations incorporating FPR cost principles in situations involving
allocation and allowability of cost on grants to other than educational
institutions or State and local Govts. does not make FPR generally appli-
cable to procurements by EPA grantees. In fact, where State or local
Govt. is grantee, OMB Cir, A-87 regarding allowability of costs applies
and not FPR _ _ ___ e 413
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SUBSISTENCE Page
Per diem
Hours of departure
During duty hours
Employee who traveled during working hours on Friday to report for
temporary duty the following Tuesday, day after Monday holiday, may
not be paid per diem for intervening 3-day weekend. While 5 U.S.C.
6101(b)(2) requires that to maximum extent practicable agencies
schedule travel during regular duty hours, payment of 2 days or more
additional per diem to facilitate such scheduling has been held unreason-
able. Where 2 days per diem would be required and commencement of
assignment cannot be otherwise scheduled, employee may be required
to travel on own time_ __ . ___________ L __________ 590
Military personnel
Temporary duty
Rest stopover
Navy member returning from Teheran, Iran, to Washington, D.C.,
on temporary duty, who departs from Teheran at 5:35 a.m. and completes
7 hours of travel to Rome, Italy, on trip requiring at least 24 hours’
total travel if he is to continue on same plane or flight, may be allowed
recredit of leave and paid per diem for period of rest stopover since
officer’s action in utilizing stop for rest appears reasonable under cir-
cumstances - ..o e ___ 513
Temporary duty
Military personnel (See SUBSISTENCE, Per diem, Military person-
nel, Temporary duty)

TRAILER ALLOWANCES

Civilian personnel

Separate shipments of household effects, etc., and house trailer

Reimbursement limitation

Incident to transfer to Alagska, employee transported mobile home
from Keyser, W. Va., to Seattle, Wash., where it was determined that
it did not meet Alaskan specifications. Employee stored trailer in Seattle
and completed shipment of household goods to Alaska on GBL. Regard-
ing reimbursement for transportation of mobile home, rule in 39 Comp.
Gen. 40 is applicable. Credit should be allowed under FTR para. 2-7.3a
for shipment of mobile home from Keyser to Seattle. Employee is not
entitled to further allowance under authorization for shipment of house-
hold goods on GBL. Total payment under both authorizations may
not exceed cost which would have been incurred by Govt. had either
method been used for entire distance_______________________________ 526

TRANSPORTATION

Additional costs

Detention charges

Government liability

Arrival of shipping documents in advance of actual unloading is
irrelevant to issue whether U.S. is liable for vehicle detention charges
for unloading performed in excess of 2 hours where motor carrier,
with knowledge of fact that vehicles are scheduled for unloading at
ocean terminal by Military Traffic Management Command, offers to
perform transportation services which include use of its vehicles at no
extra charge for 2 hours for unloading___.___._ _____________________ 301
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TRANSPORTATION—Continued Page

Dependents

Mother

Entitlement to relocation expenses incident to transfer

Mother of Govt. employee who is member of employee’s household
is dependent parent within meaning of para. 2-1.4d, Federal Travel
Regs., for purposes of relocation allowances as she receives only social
security payments, which are largely required for medical expenses,
and is dependent upon daughter to maintain reasonable standard of
living. IRS standards for dependency do not determine entitlement
under FTR L e 462

TRAVEL ALLOWANCE
Military personnel
Subsistence
Per diem (See SUBSISTENCE, Per diem, Military personnel)
Travel expenses (See TRAVEL EXPENSES, Military personnel)

TRAVEL EXPENSES
Customs employees overtime inspection duty
Party-in-interest Jiability
Customs Service has authority under User Charges Statute, 31 U.S.C.
483a, to implement recommendation in GAO report that administrative
overhead costs be collected from parties-in-interest who benefit by
special reimbursable and overtime services of Customs officers. Various
statutes which provide for reimbursement by parties-in-interest of com-
pensation and/or expenses of Customs officers for such services generally
do not preempt imposition of additional user charges under 31 U.S.C.
4838 e e 456
Dependents (See TRANSPORTATION, Dependents)
Escorts
Contract
Reimbursement
Expenses incurred by international visitors and paid for by contract
escort are not reimbursable on voucher form SF 1012 since each traveler
is required to sign voucher to claim reimbursement for authorized travel
expenses which he personally incurred in performance of his official
travel. However, assuming that travel authorizations have been ob-
tained, travel expenses may be claimed and paid on SF 1164 (““Claim for
Reimbursement for Expenditures on Official Business”) or SF 1034
(“‘Public Voucher for Purchases and Services other than Personal”)____. 437
Military personnel
Leaves of absence
Return to duty station
Rest stopover
Navy member returning from Teheran, Iran, to Washington, D.C.,
on temporary duty, who departs from Teheran at 5:35 a.m. and com-
pletes 7 hours of travel to Rome, Italy, on trip requiring at least 24 hours’
total travel if he is to continue on same plane or flight, may be allowed
recredit of leave and paid per diem for period of rest stopover since
officer’s action in utilizing stop for rest appears reasonable under circum-
SbANCES - o e 513
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TRAVEL EXPENSES—Continued Page
Military Personnel-—Continued
Per diem (See SUBSISTENCE, Per diem, Military personnel)
Subsistence (See SUBSISTENCE, Per diem, Military personnel)
Overseas
Congressional committees (See CONGRESS, Committees, Travel ex-
penses, Overseas)
Permanent change of station
Relocation expenses (Se¢c OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
Private parties
Foreign delegations
If multiple-person travel voucher would serve purpose of paying
travel expenses incurred for foreign journalists touring U.S. under
arrangements with U.S. Travel Service, Dept. of Commerce should
seek approval by Administrator of GSA in accordance with para. 1-11.3a
of Federal Travel Regs_ . _ . _ . ... 437
Transfers
Relocation expenses (See OFFICERS AND EMPLOYEES, Transfers,
Relocation expenses)
Vouchers (See VOUCHERS AND INVOICES, Travel)

TREASURY DEPARTMENT

Secret Service agents

Protection for Secretary of Treasury

Reimbursable basis

Since purpose of 54 Comp. Gen. 624, to stop then unauthorized use
of Secret Service funds for protection of Secretary of Treasury, has
been achieved, Dept. apparently acted in good faith, and Congress
has acquiesced in use of fiscal year 1976 Secret Service appropriation
for protection of Secretary, no useful purpose would be served by
requiring reimbursement of Secret Service appropriation from appropria-
tion for Office of Secretary of Treasury for perioed from decision in 54
Comp. Gen. 624 until fiscal year 1976______________ . _.____.__... 578
Secretary of Treasury

Protection

Holding in 54 Comp. Gen. 624 that funds appropriated to Secret
Service are not available for protection of Secretary of Treasury because
authorizing legislation, 18 U.S.C. 3056(a), does not include Secretary
among those entitled to protection, is reaffirmed. Administrative transfer
to Secret Service of function of protecting Secretary does not, without
more, make Secret Service appropriations available for that purpose.._ 578

VEHICLES

Acquisition by purchase or transfer

For use by grantees

Acquisition by agencies of aircraft and passenger motor vehicles by
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically
authorized by appropriation act or other law, and this prohibition applies
to acquisition by transfer by Law Enforcement Assistance Admin. of
aircraft or passenger motor vehicles for use by grantees in their regular
law enforcement functions because agency obtains custody and account-
ability and exception would reduce congressional control over aircraft
and vehicles. See 44 Comp. Gen. 117. 43 Comp. Gen. 697, 49 «d. 202,
and B-162525, Dee. 21, 1967, distingunished._ . ______ .. __._._____ 348
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VIETNAM Page

Evacuation

Overtime claims by Defense Attache Office personnel in Saigon

Retroactive approval

Overtime performed by Defense Attache Office (DAO) personnel in
Saigon during the period of Mar. 30, 1975, through Apr. 30, 1975, im-
mediately prior to the evacuation of American personnel from South
Vietnam, was approved by the Defense Attache on June 6, 1975, after
the normal procedures for approval and payment of overtime had been
modified. The compensation for overtime is mandatory where the work
actually performed is officially ordered or approved _._______________. 402

The retroactive modification of a regulation requiring that overtime
performed by DAO civilian personnel be specifically approved by DAO
division chiefs or their designated representatives is permissible since
the regulation modified was primarily designed to govern internal
agency procedures rather than designed to benefit party by entitling him
to either substantive benefit or procedural safeguard. Accordingly, if
Major General Smith is authorized official to approve payment of over-
time, his approval of June 6, 1975, is sufficient to allow payment of
overtime as reported on time and attendance reports of DAO civilian
personnel. o e e 402

VOUCHERS AND INVOICES

Travel

Expenses of international visitors

Paid by contract escort

Expenses incurred by international visitors and paid for by contract
escort are not reimbursable on voucher form SF 1012 since each traveler
is required to sign voucher to claim reimbursement for authorized travel
expenses which he personally incurred in performance of his official
travel. However, assuming that travel authorizations have been ob-
tained, travel expenses may be claimed and paid on SF 1164 (“Claim
for Reimbursement for Expenditures on Official Business’’) or SF 1034
(“Public Voucher for Purchases and Services other than Personal”)__.. 437

Multiple-person travel expenses

Use of authorized form
Waived or modified

If multiple-person travel voucher would serve purpose of paying
travel expenses incurred for foreign journalists touring U.S. under
arrangements with U.S. Travel Service, Dept. of Commerce should seek
approval by Administrator of GSA in accordance with para. 1-11.3a of
Federal Travel Regs .- . el 437

WORDS AND PHRASES

Acclimatization rest

Granting of administrative leave to employee for acclimatization rest
after he completed a full day of duty and traveled over 7 hours by air on
return from Guam after crossing international date line is proper exercise
of administrative authority. This is so since the CSC has not issued gen-
eral regulations covering the granting of administrative leave and, there-
fore, each agency, under general guidance of decisions of Comptreller
General, which are discussed in applicable FPM Supplement, has
responsibility for determining situations in which excusing employees
from work without charge to leave is appropriate. . __..____.________ 510
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WORDS AND PHRASES—Continued Page

Counterpart funds

In absence of specific authorization in an appropriation act, 22
U.S.C.A. 1754(b) is the sole authority making counterpart funds (foreign
currencies) available to members and employees of Congressional
committees in connection with overseas travel. Under this provision,
such funds are available only to specific committees, not including the
House Select Committee on Aging, and to committees performing
functions under 2 U.S.C.A. 190(d), which refers to standing Committees
but not select committees. Accordingly, members and employees of the
House Select Committee on Aging are not authorized to use counterpart
funds _ _ . e 537
Legal process

State of Washington sought to garnish pay of Air Force civilian
employee to collect child support under authority of sec. 459 of P.L.
93-647 by means of administrative garnishment order served on Air
Force Finance Officer. Air Force refused to effect garnishment on ground
that administrative order was not ‘‘legal process’” within meaning of
statute. In light of purpose of statute and lack of any limiting language,
we believe ‘““legal process’” is sufficiently broad to permit garnishment
by administrative order under Washington procedure. GAO would not
object to Air Force payments under State administrative order________ 517

@)



